A REGULAR MEETING OF THE
BOARD OF COMMISSIONERS OF THE HOUSING AUTHORITY OF THE COUNTY OF
SAN BERNARDINO

TO BE HELD TELEPHONICALLY
December 8, 2020 AT 3:00 P.M.

Zoom Meeting — Board of Commissioners will be forwarded instructions
Members of the public may call:
Call In Number (669) 900-6833
Meeting ID: 818 8471 1680
Password: 051513

This meeting is being held in accordance with the Brown Act as currently in effect under the State of
Emergency Services Act, the Governor's Emergency Declaration related to COVID-19 and the Governor’s
Executive Order N-29-20 issued on March 17, 2020, that allows attendance by the Board of Commissioners,
Housing Authority staff, and the public to participate and conduct the meeting by teleconference,
videoconference, or both.

Members of the public wishing to participate should call in using the teleconference information stated above.
Public comments, Ilimited to 250 words or less, can only be submitted via web at
http://ww?2.hacsb.com/contact/public-comments-for-board-meetings and/or via emalil at
publiccomment@hacsb.com and will be read into the record, limited to 3 minutes per comment. Some
comments may not be read due to time limitations.

AGENDA

PUBLIC SESSION

1) Call to Order and Roll Call
2) Additions or deletions to the agenda

3) General Public Comment - Any member of the public may address the Board of
Commissioners on any matter not on the agenda that is within the subject matter
jurisdiction of the Board. To make a comment on a specific agenda item, please submit
your comments via email or online by 1:00 p.m. on the Tuesday of the Board meeting.
Comments should be limited to 250 words or less. Please submit your comments via
web at http://ww?2.hacsb.com/contact/public-comments-for-board-meetings and email at
publiccomment@hacsb.com. Your comments will be placed into the record at the
meeting. Efforts will be made to read the comments into the record, but some
comments may not be read due to time limitations.



http://ww2.hacsb.com/contact/public-comments-for-board-meetings
mailto:publiccomment@hacsb.com
http://ww2.hacsb.com/contact/public-comments-for-board-meetings
mailto:publiccomment@hacsb.com

4)

5)

6)

7

8)

9)

10)

DISCUSSION CALENDAR
(Public comment is available for each item on the discussion calendar)

Receive the Executive Director’'s Report for December 8, 2020. (Page 1)

Receive the board building presentation for December 8, 2020, regarding an overview of
the Housing Authority of the County of San Bernardino’s new website. (Page 2)

Discuss the Local Payment Standards for the Moving to Work Housing Choice Voucher
program and provide direction to staff on next steps. (Pages 3)

Adopt Resolution No. 101 declaring the COVID-19 pandemic a local disaster under the
Housing Authority of the County of San Bernardino Local Disaster Short-Term Rental
Assistance Program Moving to Work Activity. (Pages 4-7)

1 - Approve Resolution No. 102:

a. Authorizing an amendment of the funding request in the joint application
with the Mountain Homeless Coalition to the California Department of
Housing and Community Development for Homekey grant funds to an
amount not to exceed $1,101,678 for capital expenditures and capitalized
operating subsidy.

b. Authorize and direct the Executive Director, upon consultation with Legal
Counsel, to execute and deliver all documents and agreements
necessary to implement the Homekey project including the Standard
Agreement with the State of California, and other ancillary documents
necessary to carry out and close the acquisition of the multifamily rental
property at 402 Georgia Street in Big Bear Lake, California in
collaboration with the Mountain Homeless Coalition, and to approve any
non-substantive revisions necessary to complete the transaction. (Pages
8-12)

1 — Adopt Resolution No. 103 extending authorization of the Executive Director and
designees to waive internal policies and modify operations as necessary in response to
the COVID-19 global pandemic, as proclaimed in a State of Emergency by the Governor
of the State of California until December 31, 2021.

2 — Direct the Executive Director to create and deliver to the Board of Commissioners a
summary report of all instances where this waiver is utilized, including specifying policies
waived, the reason for the wavier and the estimated financial impact. the report shall be
included in each Board of Commissioners regular meeting agenda for the duration of the
State of California emergency declaration. (Pages 353-356)

1 — Approve a data use agreement, retroactive to June 1, 2020, between the Housing
Authority of the County of San Bernardino, Inland Empire Health Plan, San Bernardino
County Department of Behavioral Health, Valley Star Behavioral Health, Inc., Step Up on
Second Street, Inc., Brilliant Corners, Jewish Family Service of San Diego, and
Lighthouse Social Service Centers for the permanent supportive housing development,
Desert Haven Apartments, for a five-year term through May 31, 2025.

2 — Authorize and direct the Executive Director to execute and deliver the agreement to
Inland Empire Health Plan, San Bernardino County Department of Behavioral Health,
Valley Star Behavioral Health, Inc., Step Up on Second Street, Inc., Brilliant Corners,



11)

12)

13)

14)

15)

Jewish Family Service of San Diego, and Lighthouse Social Service Centers and, upon
consultation with Legal Counsel, to approve any non-substantive revisions necessary to
complete the transaction. (Pages 13-36)

1 — Approve a data use agreement, retroactive to June 1, 2020, between the Housing
Authority of the County of San Bernardino, Inland Empire Health Plan, San Bernardino
County Department of Behavioral Health, Mental Health Systems, Inc., Step Up on
Second Street, Inc., Brilliant Corners, Jewish Family Service of San Diego, and
Lighthouse Social Service Centers for the permanent supportive housing development,
Golden Apartments, for a five-year term through May 31, 2025.

2 — Authorize and direct the Executive Director to execute and deliver the agreement to
Inland Empire Health Plan, San Bernardino County Department of Behavioral Health,
Mental Health Systems, Inc., Step Up on Second Street, Inc., Brilliant Corners, Jewish
Family Service of San Diego, and Lighthouse Social Service Centers and, upon
consultation with Legal Counsel, to approve any non-substantive revisions necessary to
complete the transaction. (Pages 37-59)

1 — Approve the First Amendment to the lease agreement, effective February 1, 2021,
with the County of San Bernardino for the premises located at 1151 N. Crestview
Avenue, Buildings A and B, in the City of San Bernardino for the County of San
Bernardino Preschool Services Department.

2 — Authorize and direct the Executive Director to execute and deliver the First
Amendment to the lease agreement to the County of San Bernardino Preschool
Services Department, and upon consultation with Legal Counsel, to approve any non-
substantive revisions necessary to complete the transaction. (Pages 60-64)

1 — Approve Contract No. PC1180, effective December 9, 2020, with Aleshire & Wynder
LLP for General Legal Counsel Services for an amount not to exceed $130,000 for a
two-year base period through December 8, 2022, with three single-year options to
extend the contract until no later than December 8, 2025.

2 — Authorize and direct the Executive Director to execute and deliver the contract to
Aleshire & Wynder LLP and, upon consultation with Legal Counsel, to approve any non-
substantive revisions necessary to complete the transaction. (Pages 65-95)

1 — Terminate the construction contract with Nobel E&C, Inc., effective immediately, for
concrete and masonry work at the Barstow Affordable Housing Community that was
awarded on March 10, 2020.

2 — Award a construction contract, effective December 9, 2020, to J. Cardenas Inc. for
concrete and masonry work at the Barstow Affordable Housing Community located in
the City of Barstow in an amount not to exceed $298,910.

3 — Authorize and direct the Executive Director to execute and deliver the contract to J.
Cardenas Inc. and, upon consultation with Legal Counsel, to approve any non-financial
revisions necessary to complete the transaction. (Pages 96-224)

1 — Award a construction contract, effective December 9, 2020, to Commercial
Waterproofing Systems, Inc. dba ERC Roofing & Waterproofing for roofing and
insulation work at the Williams Senior Affordable Housing complex located in the City of
Barstow in an amount not to exceed $305,927.69.



2 — Authorize and direct the Executive Director to execute and deliver the contract with
Commercial Waterproofing Systems, Inc. dba ERC Roofing & Waterproofing and, upon
consultation with Legal Counsel, to approve any non-financial revisions necessary to
complete the transaction. (Pages 225-337)

16)  Approve an increase in appropriations for agency-wide office supplies with Staples

Advantage by $187,726 for a total not to exceed $622,726 through September 30, 2021.
(Pages 338-339)

CONSENT CALENDAR

17)  APPROVAL OF CONSENT ITEMS: # 18 - 20

18)  Approve the meeting minutes for the Board of Commissioners of the Housing Authority
of the County of San Bernardino Regular Meeting held on November 10, 2020.
(Pages 340- 345)

19)  Approve vacated tenant accounts for the Authority Owned Portfolio to be written off as
collection losses for the month ending in September 2020. (Pages 346-349)

20)  Approve and file Agency-wide Financial Statements through August 2020. (Pages 350-
352)

21) Individual Board member Comments

22)  Adjourn

This agenda contains a brief description of each item of business to be considered at the
meeting. In accordance with the Ralph M. Brown Act, this meeting agenda is posted at least 72
hours prior to the regularly scheduled meeting at the Housing Authority of the County of San
Bernardino (HACSB) Building located at 715 East Brier Drive, San Bernardino, California,
92408. The agenda and its supporting documents can be viewed online at
http://www.hacsb.com. However, the online agenda may not include all available supporting
documents or the most current version of documents.

If you challenge any decision regarding any of the above proposal in court, you may be limited
to raising only those issues you or someone else raised during the public testimony period
regarding that proposal or in written correspondence delivered to the Board of Commissioners
at, or prior to, the public hearing.

It is the intention of the HACSB to comply with the Americans with Disabilities Act (ADA). If you
require special assistance, HACSB will attempt to accommodate you in every reasonable
manner. Please contact Sylvia Robles at (909) 890-6318 at least 48 hours prior to the meeting
to inform us of your particular needs.

HACSB ofrece asistencia idiomatica gratis. Para ayuda con este documento, por favor llamenos
al (909) 890-0644.


http://www.hacsb.com/

REPORT/RECOMMENDATION TO THE BOARD OF COMMISSIONERS OF THE
HOUSING AUTHORITY OF THE COUNTY OF SAN BERNARDINO AND RECORD
OF ACTION

December 8, 2020

FROM
MARIA RAZO, Executive Director, Housing Authority of the County of San Bernardino

SUBJECT
Executive Director's Report for December 8, 2020

RECOMMENDATION(S)

Receive the Executive Director's Report for December 8, 2020.
(Presenter: Maria Razo, Executive Director, 332-6305)

GOALS & OBJECTIVES
Operate in a Fiscally-Responsible and Business-Like Manner.

FINANCIAL IMPACT
Approval of this item will not result in a financial impact to the Housing Authority of the County of
San Bernardino (HACSB) as there is no financial impact associated with this item.

BACKGROUND INFORMATION

The Executive Director’s report summarizes ongoing initiatives of HACSB's strategic plan, Moving
to Work activities, overall agency updates, as well as other initiatives federally regulated by the
United States Department of Housing and Urban Development.

PROCUREMENT
Not applicable.

REVIEW BY OTHERS
This item has been reviewed by Legal Counsel (Julie J. Surber, Principal Assistant County

Counsel, 387-5455) on November 23, 2020.




REPORT/RECOMMENDATION TO THE BOARD OF COMMISSIONERS OF THE
HOUSING AUTHORITY OF THE COUNTY OF SAN BERNARDINO AND RECORD
OF ACTION

December 8, 2020

FROM
MARIA RAZO, Executive Director, Housing Authority of the County of San Bernardino

SUBJECT
Board Building Presentation for December 8, 2020

RECOMMENDATION(S)

Receive the board building presentation for December 8, 2020, regarding an overview of the
Housing Authority of the County of San Bernardino’s new website.
(Presenter: Maria Razo, Executive Director, 332-6305)

GOALS & OBJECTIVES
Operate in a Fiscally-Responsible and Business-Like Manner.

FINANCIAL IMPACT
Approval of this item will not result in a financial impact to the Housing Authority of the County of
San Bernardino (HACSB) as there is no financial impact associated with this item.

BACKGROUND INFORMATION

Per the United States Department of Housing and Urban Development (HUD) Commissioner
Lead the Way Training, board building is required to provide the Board of Commissioners with
information regarding ongoing initiatives of HACSB’s strategic plan, Moving to Work activities,
overall agency updates, as well as other initiatives federally regulated by HUD.

This month’s board building presentation will include an overview of HACSB’s new website.

PROCUREMENT
Not applicable.

REVIEW BY OTHERS
This item has been reviewed by Legal Counsel (Julie J. Surber, Principal Assistant County
Counsel, 387-5455) on November 23, 2020.




REPORT/RECOMMENDATION TO THE BOARD OF COMMISSIONERS OF THE
HOUSING AUTHORITY OF THE COUNTY OF SAN BERNARDINO AND RECORD
OF ACTION

December 8, 2020

FROM
MARIA RAZO, Executive Director, Housing Authority of the County of San Bernardino

SUBJECT
Local Payment Standards Discussion

RECOMMENDATION(S)

Discuss the Local Payment Standards for the Moving to Work Housing Choice Voucher program
and provide direction to staff on next steps.
(Presenter: Maria Razo, Executive Director, 332-6305)

GOALS & OBJECTIVES
Operate in a Fiscally-Responsible and Business-Like Manner.

FINANCIAL IMPACT
Approval of this item will not result in a financial impact to the Housing Authority of the County of
San Bernardino (HACSB) as there is no financial impact associated with this item.

BACKGROUND INFORMATION

In 2009 HACSB developed the Local Payment Standards (LPS) Moving to Work (MTW) activity
through its MTW designation for its MTW Housing Choice Voucher program. The activity allows
HACSB to develop LPS that reflect the varying rental markets within San Bernardino County,
rather than using the Fair Market Rents established by the United States Department of Housing
and Urban Development for the entire San Bernardino/Riverside metropolitan area. The LPS
accurately reflect the diverse rental submarkets that exist across the county and expand housing
choices for HACSB families providing them the opportunity to relocate into areas of greater
opportunity. This activity meets the MTW statutory objective to increase housing choices for
eligible low-income families. This item is to discuss the LPS and the potential financial impact on
the agency.

PROCUREMENT
Not applicable.

REVIEW BY OTHERS
This item has been reviewed by Legal Counsel (Julie J. Surber, Principal Assistant County
Counsel, 387-5455) on November 19, 2020.




REPORT/RECOMMENDATION TO THE BOARD OF COMMISSIONERS OF THE
HOUSING AUTHORITY OF THE COUNTY OF SAN BERNARDINO AND RECORD
OF ACTION

December 8, 2020

FROM
MARIA RAZO, Executive Director, Housing Authority of the County of San Bernardino

SUBJECT

Declare the COVID-19 Pandemic a Local Disaster Under the Housing Authority of the County of
San Bernardino Local Disaster Short-Term Rental Assistance Program Moving to Work Activity

RECOMMENDATION(S)

Adopt Resolution No. 101 declaring the COVID-19 pandemic a local disaster under the Housing
Authority of the County of San Bernardino Local Disaster Short-Term Rental Assistance Program
Moving to Work Activity.

(Presenter: Maria Razo, Executive Director, 332-6305)

GOALS & OBJECTIVES
HACSB clients live in safe and desirable homes and communities where they can develop
and prosper.

FINANCIAL IMPACT

Approval of this item may result in increased housing subsidy costs. However, the Housing
Authority of the County of San Bernardino (HACSB) does not anticipate that such costs would be
incurred unless additional funding from the United States Department of Housing and Urban
Development (HUD) is provided to offset those costs.

BACKGROUND INFORMATION

In 2017, HACSB developed the Local Disaster Short-Term Rental Assistance Program Moving to
Work (MTW) activity. The activity allows HACSB to provide short-term Housing Choice Voucher
(HCV) rental assistance to families who are displaced as a result of a local disaster. Under this
activity, a local disaster is defined as an event that occurs within the County of San Bernardino
and may include a natural disaster such as an earthquake, fire, flood, or storm, an act of terrorism,
or other event as determined by HACSB. The qualification of a local disaster is declared by
HACSB through a resolution of its governing board. The proposed resolution would declare
COVID-19 a local disaster under HACSB’s Local Disaster Short-Term Rental Assistance
Program.

The proposed resolution would also allow HACSB to provide time-limited rental assistance to
families displaced from housing as a result of the COVID-19 pandemic. The term of rental
assistance through this program for the COVID-19 pandemic will be set at six months, with the
possibility of a one-time hardship extension of six months. Families will be admitted through a
separate waiting list established for this activity and must meet criminal background screening
and income eligibility criteria. The rental subsidy amount will be determined using the formulas
established through HACSB'’s Streamlined Lease Assistance Program. No reexamination of
income will be conducted during the term of assistance. Assistance through the Local Disaster
Short-Term Rental Assistance program is contingent upon funding availability.



This proposed resolution is presented as a proactive measure which will allow HACSB to quickly
provide temporary assistance to families displaced from housing as a result of the COVID-19
pandemic if additional funding from HUD becomes available. Housing assistance under the Local
Disaster Short-Term Rental Assistance MTW activity is subject to the availability of funding.

PROCUREMENT
Not applicable.

REVIEW BY OTHERS

This item has been reviewed by Legal Counsel (Julie J. Surber, Principal Assistant County
Counsel, 387-5455) on November 23, 2020.




HOUSING AUTHORITY RESOLUTION NO. 2020-101

A RESOLUTION OF THE BOARD OF COMMISSIONERS OF THE HOUSING AUTHORITY OF THE
COUNTY OF SAN BERNARDINO APPROVING THE DECLARATION OF THE COVID-19
PANDEMIC A LOCAL DISASTER UNDER THE HOUSING AUTHORITY OF THE COUNTY OF SAN
BERNARDINO LOCAL DISASTER SHORT-TERM RENTAL ASSISTANCE PROGRAM MOVING TO
WORK ACTIVITY

RECITALS

WHEREAS, the Housing Authority of the County of San Bernardino (HACSB) entered into a
Moving to Work (MTW) contract with the United States Department of Housing and Urban
Development (HUD) effective March 14, 2008, which governs the regulations of the administration of
the Housing Choice Voucher and Public Housing programs; and

WHEREAS, as a MTW agency the HACSB is required to and has prepared an Annual MTW
Plan which describes its operations and activities as an MTW agency; and

WHEREAS, the HACSB Annual MTW Plan includes the Local Disaster Short-Term Rental
Assistance Program MTW activity which allows HACSB to provide short-term rental assistance to
families displaced as a result of a local disaster declared by its governing board; and

WHEREAS, on March 4, 2020, Governor Gavin Newsom declared a State of Emergency
pursuant to the California Emergency Services Act (Cal. Gov. Code § 8550 et seq.) citing the threats
of the COVID-19 pandemic, and as of the date of this resolution the emergency has not been
terminated; and

WHEREAS, the COVID-19 pandemic has impacted thousands of families in San Bernardino
County and amplified the need for housing assistance within the County; and

WHEREAS, declaring the COVID-19 pandemic a local disaster under the HACSB Local
Disaster Short-Term Rental Assistance Program MTW activity would permit HACSB to provide
temporary housing assistance to low-income families impacted by the COVID-19 pandemic.

OPERATIVE PROVISIONS

NOW, THEREFORE, THE BOARD OF COMMISSIONERS OF THE HOUSING AUTHORITY
OF THE COUNTY OF SAN BERNARDINO DOES RESOLVE AS FOLLOWS:

Section 1. The Board of Commissioners finds that all of the facts set forth in the Recitals are true
and correct, and are incorporated herein by reference.

Section 2. The Board of Commissioners hereby approves the proposed declaration of the COVID-
19 pandemic a local disaster under the Housing Authority of the County of San Bernardino Local
Disaster Short-Term Rental Assistance Program Moving to Work Activity.

Section 3. This resolution shall take effect immediately upon its adoption.

PASSED AND ADOPTED by the Board of Commissioners of the Housing Authority of the
County of San Bernardino, by the following vote:

AYES:

NOES:



ABSENT:

STATE OF CALIFORNIA )
) SS.
COUNTY OF SAN BERNARDINO )

l, , Secretary of the Board of Commissioners of the Housing Authority of the
County of San Bernardino, hereby certify the foregoing to be a full, true and correct copy of the record
of the action taken by the Board of Commissioners, by vote of the members present, as the same
appears in the Official Minutes of said Board at its meeting of Tuesday, , 20

Secretary



REPORT/RECOMMENDATION TO THE BOARD OF COMMISSIONERS OF THE
HOUSING AUTHORITY OF THE COUNTY OF SAN BERNARDINO AND RECORD
OF ACTION

December 8, 2020

FROM
MARIA RAZO, Executive Director, Housing Authority of the County of San Bernardino

SUBJECT
Amendment to Joint Application with the Mountain Homeless Coalition for the Homekey Program

RECOMMENDATION(S)

1. Adopt Resolution No. 102:

a. Authorizing an amendment of the funding request in the joint application with the
Mountain Homeless Coalition to the California Department of Housing and Community
Development for Homekey grant funds to an amount not to exceed $1,101,678 for
capital expenditures and capitalized operating subsidy.

b. Authorize and direct the Executive Director, upon consultation with Legal Counsel, to
execute and deliver all documents and agreements necessary to implement the
Homekey project including the Standard Agreement with the State of California, and
other ancillary documents necessary to carry out and close the acquisition of the
multifamily rental property at 402 Georgia Street in Big Bear Lake, California in
collaboration with the Mountain Homeless Coalition, and to approve any nhon-
substantive revisions necessary to complete the transaction.

(Presenter: Maria Razo, Executive Director, 332-6305)

GOALS & OBJECTIVES

HACSB has secured the resources needed for accomplishing its mission.

HACSB clients live in safe and desirable homes and communities where they can develop
and prosper.

FINANCIAL IMPACT

The Housing Authority of the County of San Bernardino’s (HACSB) original request for Homekey
funding as approved by the Board of Commissioners under Resolution 2020-93, adopted on
August 11, 2020, was in an amount not to exceed $1,000,000. This action will increase the
amount of funding requested under the Homekey program to $1,101,678 which will facilitate the
creation of two additional units of rental housing available to the homeless in the mountain region
of the County of San Bernardino (increasing from six units to eight).

BACKGROUND INFORMATION

On July 16, 2020, the California Department of Housing and Community Development (HCD)
released a Notice of Funding Availability (NOFA) for the Homekey Program. Homekey is a
statewide effort to rapidly sustain and expand housing for persons experiencing homelessness
and impacted by COVID-19. On August 11, 2020 (Item No. 7), the Board of Commissioners
approved Resolution 2020-93, authorizing a joint application with the Mountain Homeless
Coalition (MHC) for $1 million in funding under the Homekey program. The Resolution also
authorized various actions to facilitate the acquisition of an existing six-unit rental property in Big
Bear Lake. The Homekey program will provide permanent supportive housing for the homeless
to be managed by MHC. On October 23, 2020, the Governor announced that our project had
been awarded funding as part of the sixth round of awards under the Homekey program. Upon




entering into the Purchase and Sale Agreement for acquisition of the six unit property, it was
learned that the sale also included a separate legal (contiguous) parcel of land. This parcel
currently contains a small, dilapidated structure now being utilized for storage. It has been
determined through conversations with the local building official that this parcel can support the
addition of two additional rental units. It is proposed that modular units be purchased to minimize
the construction schedule in order to meet the deadline for expenditure of the Homekey funds.
HACSB and MHC staff have confirmed with Homekey program staff that the additional units are
eligible to receive funding to support their development. Approval of this item provides for an
increase to the Homekey project budget in the amount of $101,678, effectively covering the
purchase of the two modular units. MHC is providing matching funds, as required, to support the
installation of the units.

PROCUREMENT
Not Applicable

REVIEW BY OTHERS
This item has been reviewed by Legal Counsel (Julie J. Surber, Principal Assistant County
Counsel, 387-5455) on November 30, 2020.




HOUSING AUTHORITY RESOLUTION NO. 2020-102

A RESOLUTION OF THE HOUSING AUTHORITY OF THE COUNTY OF SAN BERNARDINO
AUTHORIZING A REVISION TO THE BUDGET FOR THE APPLICATION TO THE HOMEKEY
PROGRAM FOR THE ACQUISITION OF THE MULTIFAMILY PROPERTY AT 402 GEORGIA
STREET IN BIG BEAR LAKE IN COLLABORATION WITH THE MOUNTAIN HOMELESS
COALITION

RECITALS

WHEREAS, the Housing Authority of the County of San Bernardino (the "Applicant”) is a duly
formed housing authority of the State of California, and is vested with the responsibilities set forth in
Division 24, Part 2, Article 4 (Sections 34310-34334) of the California Health and Safety Code, which
includes providing low and moderate income housing within its jurisdiction; and

WHEREAS, the California Department of Housing and Community Development (Department)
issued a Notice of Funding Availability (‘“NOFA”), dated July 16, 2020, for the Homekey Program
(“Homekey” or “Homekey Program”). The Department issued the NOFA for Homekey grant funds
pursuant to Health and Safety Code section 50675.1.1 (Assem. Bill No. 83 (2019-2020 Reg. Sess.), §
21.); and

WHEREAS, the Applicant and the Mountain Homeless Coalition (the “Corporation”) submitted
a joint application for Homekey grant funds (the “Application”); and

WHEREAS, the Department is authorized to administer Homekey pursuant to the Multifamily
Housing Program (Chapter 6.7 (commencing with Section 50675) of Part 2 of Division 31 of the
Health and Safety Code). Homekey funding allocations are subject to the terms and conditions of the
NOFA, the Application, the Department-approved STD 213, Standard Agreement (“Standard
Agreement”), and all other legal requirements of the Homekey Program; and

WHEREAS, the Applicant and the Corporation formed a California limited liability company in
which the Applicant has a 49% ownership interest, with the Corporation serving as Managing Member
with a 51% ownership interest (the “LLC) for the purpose of implementing the Homekey project once
funding is received; and

WHEREAS, the LLC intends to acquire a multifamily rental property at 402 Georgia Street in
Big Bear Lake, California (the “Acquisition”) utilizing funding received as a result of a successful
Application; and

WHEREAS, on August 11, 2020 (Item No. 7), the Board of Commissioners for the Applicant
approved Resolution No. 2020-93 authorizing the Application and various actions related to the
Acquisition; and

WHEREAS, on October 23, 2020, the Department announced that the Application had been
awarded funding as part of the sixth round of awards under Homekey; and

WHEREAS, the Applicant and the Corporation have determined that the Acquisition includes a
separate legal (contiguous) parcel of land that can support the addition of two additional rental units
for a total of eight units; and

WHEREAS, the Applicant is requesting a budget revision to the Application and the
Department requires this Resolution.

10



OPERATIVE PROVISIONS

NOW, THEREFORE, THE HOUSING AUTHORITY OF THE COUNTY OF SAN
BERNARDINO DOES RESOLVE AS FOLLOWS:

Section 1; The Board of Commissioners finds and determines that the above recitals are true and
correct and have served as a basis in part, for the actions of the Applicant set forth below.

Section 2: Applicant is hereby authorized and directed to amend the Application to the
Department in response to the NOFA, dated July 16, 2020, to reflect Homekey grant funds in an
amended total amount not to exceed $ 1,101,678. That amount includes an amended amount of up to
$909,678 for capital expenditures (as allowed under Health and Safety. Code, § 50675.1.1, subd.
(@)(1)-(6)) and an amended amount of up to $192,000 for a capitalized operating subsidy (as allowed
under Health and Safety Code, 8§ 50675.1.1, subd. (a)(7)).

Section 3: Applicant is hereby authorized and directed to ensure that any funds awarded for
capital expenditures are spent, to the greatest extent feasible, by December 30, 2020, and that any
funds awarded for capitalized operating subsidies are spent by June 30, 2022.

Section 4: Applicant is hereby authorized and directed to enter into, execute, and deliver a
Standard Agreement in a total amount not to exceed $1,101,678, any and all other documents
required or deemed necessary or appropriate to secure the Homekey funds from the Department and
to participate in the Homekey Program, and all amendments thereto (collectively, the “Homekey
Documents”).

Section 5. Applicant acknowledges and agrees that it shall be subject to the terms and conditions
specified in the Standard Agreement, and that the NOFA and Application are incorporated in the
Standard Agreement by reference and made a part thereof. Any and all activities, expenditures,
information, and timelines represented in the Application are enforceable through the Standard
Agreement. Funds are to be used for the allowable expenditures and activities identified in the
Standard Agreement.

Section 6: That the Executive Director of the Applicant is authorized, empowered and directed to
take any and all necessary actions, and execute any and all necessary documents acting alone on
behalf of the Applicant, acting on behalf of the Applicant in its capacity as a member of the LLC,
including but not limited to, a purchase and sale agreement, escrow instructions, a preliminary change
of ownership form, regulatory agreements, deeds of trust, assignment agreements, and to do any and
all such other acts and things that may be necessary or required to assist the LLC in acquiring and
managing the multifamily property at 402 Georgia Street in Big Bear Lake, California, and to do any
and all other activities contemplated in this Resolution.

Section 7: That the Executive Director of the Applicant shall be authorized and directed to execute
the Application and the Homekey Documents on behalf of the Applicant, and any and all necessary
documents and to furnish all materials necessary or desirable to accomplish the other activities
contemplated by this Resolution.

Section 8: That the Executive Director of the Applicant shall be authorized to execute any other
form of resolution required by the Department which are determined, with the advice of counsel to the
Applicant, to not materially conflict with the substance of this Resolution.

Section 9: That any and all acts previously taken by the Executive Director or any other officer of

the Applicant in connection with the matters authorized by the foregoing resolution are ratified,
confirmed, adopted and approved by the Board of Commissioners of the Applicant.

11



Section 10:  This Resolution shall take immediate effect upon adoption.

PASSED AND ADOPTED by the Board of Commissioners of the Housing Authority of the County of
San Bernardino, by the following vote:

AYES:
NOES:
ABSENT:

STATE OF CALIFORNIA )
) Ss.
COUNTY OF SAN BERNARDINO )

l, , Secretary of the Board of Commissioners of the Housing Authority of the County
of San Bernardino, hereby certify the foregoing to be a full, true and correct copy of the record of the
action taken by the Board of Commissioners, by vote of the members present, as the same appears in
the Official Minutes of said Board at its meeting of Tuesday, , 20

Secretary

12



REPORT/RECOMMENDATION TO THE BOARD OF COMMISSIONERS OF THE
HOUSING AUTHORITY OF THE COUNTY OF SAN BERNARDINO AND RECORD
OF ACTION

December 8, 2020

FROM
MARIA RAZO, Executive Director, Housing Authority of the County of San Bernardino

SUBJECT
Data Use Agreement for Desert Haven Apartments

RECOMMENDATION(S)

1. Approve a data use agreement, retroactive to June 1, 2020, between the Housing Authority
of the County of San Bernardino, Inland Empire Health Plan, San Bernardino County
Department of Behavioral Health, Valley Star Behavioral Health, Inc., Step Up on Second
Street, Inc., Brilliant Corners, Jewish Family Service of San Diego, and Lighthouse Social
Service Centers for the permanent supportive housing development, Desert Haven
Apartments, for a five-year term through May 31, 2025.

2. Authorize and direct the Executive Director to execute and deliver the agreement to Inland
Empire Health Plan, San Bernardino County Department of Behavioral Health, Valley Star
Behavioral Health, Inc., Step Up on Second Street, Inc., Brilliant Corners, Jewish Family
Service of San Diego, and Lighthouse Social Service Centers and, upon consultation with
Legal Counsel, to approve any non-substantive revisions necessary to complete the
transaction.

(Presenter: Maria Razo, Executive Director, 332-6305)

GOALS & OBJECTIVES

HACSB has secured the resources needed for accomplishing its mission.

HACSB is a leading developer and provider of affordable housing in the County of San
Bernardino.

HACSB communication is open, honest and consistent.

HACSB clients, programs, and properties are embraced by all communities.

HACSB clients live in safe and desirable homes and communities where they can develop
and prosper.

FINANCIAL IMPACT

Approval of the proposed non-financial agreement will not result in a financial impact to the
Housing Authority of the County of San Bernardino (HACSB) as there is no financial impact
associated with this item.

BACKGROUND INFORMATION

HACSB is currently underway with its second permanent supportive housing development, Desert
Haven Apartments, in the City of Victorville. Desert Haven Apartments is a 31-unit apartment
complex specifically for housing chronically homeless individuals from San Bernardino County. In
addition to creating a quality living space, the purpose of this development is also to provide
extended social services on-site, in order to better serve the needs of the residents. HACSB has
developed partnerships with Inland Empire Health Plan (IEHP), County of San Bernardino
Department of Behavioral Health, Valley Star Behavioral Health, Inc., Step Up on Second Street,
Inc., Brilliant Corners, Jewish Family Service of San Diego, and Lighthouse Social Service
Centers to deliver ongoing supportive services to the residents at this property. Approval of this
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agreement will allow the mutual partners to access certain protected health information for the
purpose of providing housing units, intensive case management and community health services
for qualified IEHP Members at Desert Haven Apartments.

HACSB's Board of Commissioners approved the original agreement on July 14, 2020 (Item No.
11); however, the following changes were made:
e Addition of compliance with state and federal laws (page 2)
e Addition of Cyber Liability Insurance (page 4)
e Addition of partners Jewish Family Service of San Diego and Lighthouse Social Service
Centers (page 5)

PROCUREMENT
Not applicable.

REVIEW BY OTHERS
This item has been reviewed by Legal Counsel (Julie J. Surber, Principal Assistant County
Counsel, 387-5455) on November 24, 2020.

14



DATA USE AGREEMENT
BETWEEN
INLAND EMPIRE HEALTH PLAN
AND
HOUSING AUTHORITY OF THE COUNTY OF SAN BERNARDINO
AND
SAN BERNARDINO COUNTY DEPARTMENT OF BEHAVIORAL HEALTH

AND

VALLEY STAR BEHAVIORAL HEALTH, INC

AND
STEP UP ON SECOND STREET, INC.
AND
BRILLIANT CORNERS

AND

JEWISH FAMILY SERVICE OF SAN DIEGO
AND

LIGHTHOUSE SOCIAL SERVICE CENTERS
FOR

DESERT HAVEN APARTMENTS

This Data Use Agreement (“Agreement”) is made as of this 1st day of June, 2020,
(“Effective Date”) by and between Inland Empire Health Plan (“IEHP” or “Covered Entity”), and
, the Housing Authority of the County of San Bernardino, San Bernardino County Department of
Behavioral Health, Valley Star Behavioral Health Inc., Step Up on Second Street, Inc., Brilliant
Corners, Jewish Family Service of San Diego, and LightHouse Social Service Centers (collectively
“Recipient”). Either party may be referred to individually as the “Party” or collectively as “the
Parties.”
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WHEREAS, the provisions of the Health Insurance Portability and Accountability Act of
1996, Public Law 104-191 (“HIPAA”), more specifically the regulations found in Title 45 Code
of Federal Regulations (C.F.R.), Parts 160 and 164, Subparts A and E (the “Privacy Rule”) and/or
45 C.F.R. Part 164, Subpart C (the “Security Rule”), as may be amended from time to time, which
are applicable to the protection of any disclosure or use of Protected Health Information created,
received, maintained or transmitted on behalf of IEHP (PHI) and/or electronic Protected Health
Information created, received, maintained or transmitted on behalf of IEHP (ePHI) pursuant to this
Agreement; and

WHEREAS, IEHP seeks to provide Recipient with access to certain PHI or ePHI for the
purpose of providing housing units, intensive case management and community health services
for qualified IEHP Members at Desert Haven Apartments (the “Project”); and

WHEREAS, the Parties intend to enter into this Agreement to address the requirements of
the HIPAA Regulations as they apply to Recipient, including the establishment of permitted and
required uses and disclosures (and appropriate limitations) of the PHI or ePHI accessed by
Recipient;

NOW, THEREFORE, in consideration of the mutual promises and covenants contained
herein, the Parties agree as follows:

1. Definitions. Unless otherwise specified in this Agreement, all capitalized terms have the
same meanings as set forth in the HIPAA Regulations, as amended from time to time.

2. Responsibilities of Recipient. Recipient agrees to:

a. Not use or further disclose the PHI or ePHI other than as permitted by this
Agreement or as otherwise required by law;

b. Use appropriate safeguards to prevent use or disclosure of the information in the
PHI or ePHI other than as provided for by this Agreement;

C. Report to IEHP any use or disclosure of the information in the PHI or ePHI not
provided for by this Agreement of which it becomes aware;

d. Ensure that any agents or subcontractors to whom it provides the PHI or ePHI

agree to the same restrictions and conditions that apply to Recipient with respect
to such information; and

e. Comply with the terms and conditions of the attached Business Associate
Agreement (Attachment A), hereby incorporated by this reference.
f. Comply with all relevant Federal and State laws and regulations, including, but

not limited to those listed below, inclusive of future revisions, and comply with
all applicable provisions of:

i. Welfare and Institution Code 5328 et seq.,
ii. Welfare and Institution Code 14100.2,
iii. Title 22, California Code of Regulations Section 51009, and

16



iv. Code of Federal Regulations, Title 42, Part 2.

3. Permitted Uses and Disclosures of the PHI or ePHI.

Except as otherwise specified herein, Recipient may use and/or disclose the PHI
or ePHI necessary for the Project or as required by law.

Recipient shall receive or have access to only the following types of confidential
PHI or ePHI from IEHP:

I. ldentifying information on all active IEHP Members living at Desert
Haven Apartments, including Member ID numbers, names, and dates of
birth.

ii. Select information from Member health records subject to IEHP approval,
including Member Primary Care Physicians (“PCP”), open referrals, prior
utilization data, and prescription medications.

Recipient understands that this Agreement does not authorize the Recipient to
have greater rights to use or disclose the information than that which is granted to
IEHP pursuant to the HIPAA Regulations.

Recipient has designated the following individual(s) and/or classes of individuals,
who are permitted to use or receive the PHI or ePHI for purposes of the Project:
Interdisciplinary Care Team providing case management to individuals housed
at Desert Haven Apartments. To the extent the classes of individuals are not part
of Recipient’s workforce who are directly involved in the Project, Recipient shall
enter into a data use agreement, including the attached Business Associate
Agreement, that complies with the HIPAA Regulations, prior to the release of the
PHI or ePHI with the other classes of individuals.

Recipient shall use the above-described PHI or ePHI for purposes of the Project
only.

4. Term and Termination.

5.

Insurance.

Term. The term of this Agreement shall commence as of the Effective Date and
terminate on May 31, 2025.

Termination by Recipient. Recipient may terminate this Agreement at any time
by providing written notice to IEHP and returning or destroying the PHI or ePHI.
Termination by Covered Entity. IEHP may terminate this Agreement at any time
by providing thirty (30) days prior written notice to Recipient.

Termination for Breach. Upon IEHP’s knowledge of a pattern or practice that
constitutes a material breach of this Agreement by Recipient, IEHP may
immediately and unilaterally terminate this Agreement. Alternatively, IEHP may
provide an opportunity for Recipient to cure the breach or end the violation. If
such efforts are not successful within the reasonable time period specified by
IEHP, or if IEHP determines that cure of the breach is not possible, IEHP shall
immediately discontinue disclosure of the PHI or ePHI to Recipient and report the
problem to the Secretary of the Department of Health and Human Services or its
designee.
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a. Throughout the term of this Agreement, Recipient shall maintain, at its sole cost
and expense, policies for insurance providing coverage required by applicable law
as well as any other insurance coverage Recipient deems prudent and customary
in the exercise of Recipient’s business operations as it specifically relates to the
Project, including coverage for Recipient’s potential negligence and liabilities
assumed under this Agreement. Such coverages shall be in amounts as may be
necessary to protect Recipient and IEHP (as necessary) in the discharge of its
responsibilities and obligations under this Agreement. Upon request, Recipient
shall furnish IEHP with evidence of such insurance coverage.

b. Recipient and IEHP shall, at its own expense, secure and maintain for the term of
this Agreement, Cyber Liability Insurance with limits of not less than $1,000,000
for each occurrence or event with an annual aggregate of $1,000,000 covering
claims involving privacy violations, information theft, damage to or destruction of
electronic informationor unintentional release of private information, alteration of
electronic information, extortion and network security. The policy shall cover
breach response cost as well as any regulatory fines and penalties, where
insurable by law.

6. Notice. All correspondence and notices required or contemplated by this Agreement shall be
delivered at the addresses set forth below, and are deemed submitted two (2) days after their
deposit in the United States mail, postage prepaid:

18



Maria Razo
Senior Director of Care Integration
10801 6™ Street, Suite 120
(909) 890-2000
cc: legal@iehp.org

San Bernardino County Department of
Behavioral Health:

Veronica Kelley, DSW, LCSW
Director

303 E. Vanderbilt Way

San Bernardino, CA 92415
(909) 388-0801

Step Up on Second Street, Inc.:

Tod Lipka

President and CEO

1328 29 Street

Santa Monica, CA 90401
(310) 394-6883

Jewish Family Service of San Diego:

Michael Hopkins

Chief Executive Officer
8804 Balboa Ave.

San Diego, CA 92123
(858) 637-3006

Housing Authority of the County of San
Bernardino:

Executive Director

715 East Brier Drive

San Bernardino, California 92408
(909) 890-0644

Valley Star Behavioral Health, Inc.:

Rick Klotz

Regional Administrator
16460 Victor Street
Victorville, CA 92395
(760) 245-8837

Brilliant Corners:

William F. Pickel

Executive Director

1360 Mission Street, Suite 300
San Francisco, CA. 94102
(415) 618-0012

LightHouse Social Service Centers:

Karyn Young-Lowe, MSW
President & Chief Executive Officer
1003 E. Cooley Drive, Suite #205
Colton, CA. 92324

(951) 571-3533

Or to such other address(es) as the Parties may hereafter designate, in writing.

7. General Provisions.
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Construction of Terms. The terms of this Agreement shall be construed to give
effect to applicable federal interpretative guidance regarding the HIPAA
Regulations. A reference in this Agreement to a section in the HIPAA
Regulations means the section(s) as in effect or as amended.

No Third-Party Beneficiaries. Nothing in this Agreement shall confer upon any
person other than the Parties and their respective successors or assigns, any rights,
remedies, obligations, or liabilities whatsoever.

Independent Contractors. The Parties are independent contractors. Neither Party
has the power or authority to act on behalf of the other Party as its agent. Nothing
in this Agreement shall be construed to make the Parties hereto partners, joint
ventures, or agents of or with each other, nor shall either Party so represent itself.
Amendment. This Agreement shall not be amended or assigned by either Party
without the prior written consent of the other. The Parties agree to take such
action as is necessary to amend this Agreement from time to time as is necessary
for the Parties to comply with HIPAA Regulations.

Law and Venue. This Agreement shall be governed by the laws of California,
without regard to its principles of conflicts of law. All actions and proceedings
arising in connection with this Agreement shall be tried and litigated exclusively
in the state or federal courts located in the counties of San Bernardino or
Riverside, State of California.

Entire Agreement/Severability. This Agreement constitutes the entire agreement
between IEHP and Recipient, and supersedes all other prior and contemporaneous
agreements, understandings, and commitments between them, relating to the
subject matter hereof. The invalidity of any provision of this Agreement shall not
affect the validity of the remaining provisions, and this Agreement shall be
construed as if such invalid provision had been omitted.

Expense of Performance. Each Party shall bear its own expenses as to the sharing
of data unless otherwise specified in this Agreement.

Survival. Unless otherwise provided herein, the rights and obligations of any
Party which by their nature extend beyond the expiration or termination of this
Agreement, shall continue in full force and effect, notwithstanding the expiration
or termination of this Agreement.

Remedies. IEHP shall be entitled to seek immediate injunctive relief as well as to
exercise all other rights and remedies IEHP may have at law or in equity in the
event of an unauthorized use, access, or disclosure of the PHI or ePHI by
Recipient or any agent or subcontractor of Recipient that received information
from Recipient. Recipient hereby waives any requirement that IEHP post any
bond or other security in the event any injunctive or equitable relief is sought by
IEHP.

Ownership. The PHI or ePHI shall be and remain the property of IEHP.
Recipient agrees that it acquires no title or rights to the PHI or ePHI.

Headings. Paragraph headings contained in this Agreement are for convenience
only and shall not be interpreted to limit or otherwise affect the provisions of this
Agreement.

Counterparts/Signatures. This Agreement may be executed in one or more
counterparts, each of which shall be deemed an original, but all of which together

20



shall constitute one and the same instrument. The Parties’ faxed signatures,
and/or signatures scanned into PDF format, shall be effective to bind them to this
Agreement.

Authority. The Parties certify that the individuals signing below have the proper
authority to execute this Agreement on behalf of the Parties.

[SIGNATURE PAGE TO FOLLOW]
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IN WITNESS WHEREOF, the Parties hereby execute this Agreement.

Inland Empire Health Plan

By:

Title:

Date:

San Bernardino County Department
of Behavioral Health

By:

Title:

Date:

Step Up on Second Street, Inc.

By:

Title:

Date:

Jewish Family Service of San Diego

By:

Title:

Date:

Housing Authority of the County of San Bernardino

By:

Title:

Date:

Valley Star Behavioral Health, Inc.

By:

Title:

Date:

Brilliant Corners

By:

Title:

Date:

LightHouse Social Service Centers

By:

Title:

Date:
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ATTACHMENT A
HIPAA BUSINESS ASSOCIATE AGREEMENT

HOUSING AUTHORITY OF THE COUNTY OF SAN BERNARDINO

AND
SAN BERNARDINO COUNTY DEPARTMENT OF BEHAVIORAL HEALTH
AND
VALLEY STAR BEHAVIORAL HEALTH, INC
AND
STEP UP ON SECOND STREET, INC.
AND
BRILLIANT CORNERS FOR DESERT HAVEN APARTMENTS
AND
JEWISH FAMILY SERVICE OF SAN DIEGO
AND

LIGHTHOUSE SOCIAL SERVICE CENTERS

This HIPAA Business Associate Agreement (the “Agreement”) is an Attachment to the Data
Use Agreement (the “Underlying Agreement”) between the Inland Empire Health Plan (“IEHP”) and
Recipient(s) identified in the Underlying Agreement (“Business Associate”) as of the “Effective
Date”, of the Underlying Agreement.

RECITALS

WHEREAS, IEHP and Business Associate entered into the Underlying Agreement pursuant
to which Business Associate provides services to IEHP, and in conjunction with the provision of
such services, certain Protected Health Information (“PHI”) and/or certain electronic Protected
Health Information (“ePHI”) may be made available to Business Associate for the purposes of
carrying out its obligations under the Underlying Agreement; and,

WHEREAS, the provisions of the Health Insurance Portability and Accountability Act of
1996, Public Law 104-191 (“HIPAA”), more specifically the regulations found in Title 45, Code of
Federal Regulations (C.F.R.), Parts 160 and 164, Subparts A and E (the “Privacy Rule”) and/or 45
C.F.R. Part 164, Subpart C (the “Security Rule”), Welfare and Institutions Code (WIC) 5328 and 42
CFR Part 2, as applicable, as may be amended from time to time, which are applicable to the
protection of any disclosure or use of PHI and/or ePHI pursuant to the Underlying Agreement; and,

WHEREAS, the provisions of Subtitle D entitled “Privacy” of the Health Information
Technology for Economic and Clinical Health Act (“HITECH”) of the American Recovery and
Reinvestment Act of 2009, Public Law 111-5, and the implementing regulations adopted thereunder,
as may be amended from time to time, impose certain requirements on business associates; and

WHEREAS, IEHP is a Covered Entity, as defined in the Privacy Rule; and,
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WHEREAS, Business Associate, when on behalf of IEHP, creates, receives, maintains or
transmits PHI and/or ePHlI, is a business associate as defined in the Privacy Rule; and,

WHEREAS, the parties intend to enter into this Agreement to address the requirements of
HIPAA, HITECH, Privacy Rule, and Security Rule as they apply to Business Associate as a business
associate of IEHP, including the establishment of permitted and required uses and disclosures (and
appropriate limitations and conditions on such uses and disclosures) of PHI and/or ePHI by Business
Associate that is created or received in the course of performing services on behalf of IEHP, and to
incorporate the business associate obligations set forth in HITECH; and,

WHEREAS, the parties agree that any disclosure or use of PHI and/or ePHI be in compliance
with the Privacy Rule, Security Rule, HITECH, or other applicable law.

NOW, THEREFORE, in consideration of the mutual promises and covenants contained
herein, the parties agree as follows:

1. DEFINITIONS

A. Unless otherwise provided in this Agreement, or specifically defined in Paragraph B of
this Section 1, the capitalized terms shall have the same meanings as set forth in the
Privacy Rule, Security Rule, and/or HITECH, as may be amended from time to time.

B. Specific Definitions:

(1) “Breach,” when used in connection with Unsecured PHI, means, as defined in 45
C.F.R. 8 164.402, the acquisition, access, use or disclosure of PHI in a manner not
permitted under the Privacy Rule (45 C.F.R. Part 164, Subpart E), which
compromises the security or privacy of the PHI. Except as otherwise excluded
under 45 C.F.R. § 164.402, such acquisition, access, use or disclosure is presumed
to be a Breach unless the Covered Entity or Business Associate, as applicable,
demonstrates that there is a low probability that the PHI has been compromised
based on a risk assessment of at least the following factors:

a) The nature and extent of the PHI involved, including the types of identifiers and
the likelihood of re-identification;

b) The unauthorized person who used the PHI or to whom the disclosure was
made;

c) Whether the PHI was actually acquired or viewed; and
d) The extent to which the risk to PHI has been mitigated.

(2) “Business Associate” means an entity whom conducts the following on behalf of
the covered entity where the provision of services named involves the disclosure of

protected health information: creates, receives, maintains or transmits protected
health information for a function or activity involving the use or disclosure of
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(3)

(4)

(5)

(6)

(7)

(8)

(9)

protected health information, including claims processing/administration, data
analysis, data storage, utilization review, quality assurance, billing, benefit
management, practice management, and repricing; provides legal, actuarial,
accounting, consulting, data aggregation, management, administrative,
accreditation or financial services.

“Covered Entity” means health care providers, health plans, and health care
clearing houses who transmit any health information in electronic form in
connection with a transaction covered by the Privacy and Security Rules.

“Discovered” means the first day on which such Breach is known to such Covered
Entity or Business Associate, respectively, (including any person, other than the
individual committing the Breach, that is an employee, officer or other agent of
such entity or associate, respectively) or should reasonably have been known to
such Covered Entity or Business Associate (or person) to have occurred.

“Electronic Protected Health Information” (“ePHI”’) means, as defined in 45 C.F.R.
8 160.103, PHI transmitted by or maintained in electronic media, and for purposes
of this Agreement, is limited to the ePHI that Business Associate creates, receives,
maintains or transmits on behalf of IEHP.

“Health Insurance Portability and Accountability Act” (“HIPAA”) means, a federal
law designed to improve portability and continuity of health insurance coverage in
the group and individual markets, to combat waste, fraud, and abuse in health
insurance and health care delivery, to promote the use of medical savings accounts,
to improve access to long-term care services and coverage, to simplify the
administration of health insurance, and for other purposes.

“Protected Health Information” (“PHI") shall generally have the meaning given
such term in 45 C.F.R. § 160.103, which includes ePHI, and for purposes of this
Agreement, is limited to PHI, including ePHI, that Business Associate creates,
receives, maintains or transmits on behalf of IEHP.

“Secretary” means the Secretary of the U.S. Department of Health and Human
Services or his/her designee.

“Subcontractor” means a person to whom a business associate delegates a function,
activity, or service other than in the capacity of a member of the workforce of such
business associate.

(10) “Unsecured PHI” means PHI that is not rendered unusable, unreadable, or

indecipherable to unauthorized persons through the use of a technology or
methodology specified by the Secretary in the guidance issued under 42 U.S.C. §
17932(h)(2).
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SCOPE OF USE AND DISCLOSURE BY BUSINESS ASSOCIATE OF PHI
AND/OR EPHI
A. Business Associate shall be permitted to use PHI and/or ePHI disclosed to it by IEHP:

(1) On behalf of IEHP, or to provide services to IEHP for the purposes contained
herein, if such use or disclosure would not violate the Privacy Rule, Security Rule,
and/or HITECH.

(2) As necessary to perform any and all of its obligations under the Underlying
Agreement.

B. Unless otherwise limited herein, in addition to any other uses and/or disclosures
permitted or required by this Agreement or required by law, Business Associate may:

(1) Use the PHI and/or ePHI in its possession for its proper management and
administration and to fulfill any legal obligations.

(2) Disclose the PHI and/or ePHI in its possession to a third party for the purpose of
Business Associate’s proper management and administration or to fulfill any legal
responsibilities of Business Associate, only if:

a) The disclosure is required by law; or

b) Business Associate obtains written assurances from any person or organization
to which Business Associate will disclose such PHI and/or ePHI that the person
or organization will:

i. Hold such PHI and/or ePHI in confidence and use or further disclose it only
for the purpose of which Business Associate disclosed it to the third party,
or as required by law; and

ii. Notify Business Associate of any instances of which it becomes aware in
which the confidentiality of the information has been breached.

(3) Use the PHI and/or ePHI to provide Data Aggregation services relating to the
Health Care Operations of IEHP if authorized by the Underlying Agreement or
pursuant to the written request of IEHP.

(4) De-identify any and all PHI and/or ePHI of IEHP received by Business Associate
under this Agreement provided that the De-identification conforms to the
requirements of the Privacy Rule and/or Security Rule and does not preclude timely
payment and/or claims processing and receipt.

26



C. Business Associate shall not:

(1) Use or disclose PHI and/or ePHI it receives from IEHP, nor from another business
associate of IEHP, except as permitted or required by this Agreement, or as required
by law.

(2) Perform any services (including any and all subcontracted services), which
involves creating, receiving, maintaining or transmitting PHI and/or ePHI outside
the United States of America.

(3) Disclose PHI and/or ePHI not authorized by the Underlying Agreement or this
Agreement without patient authorization or De-identification of the PHI and/or
ePHI as authorized in writing by IEHP.

(4) Make any disclosure of PHI and/or ePHI that IEHP would be prohibited from
making.

(5) Use or disclose PHI for fundraising or marketing purposes.

(6) Disclose PHI, except as otherwise required by law, to a health plan for payment or
healthcare operations purposes if the individual has requested this restriction, and
the PHI solely relates to a health care item or service that is paid in full by the
individual or person (other than the health plan) on behalf of the individual (45
C.F.R. 8 164.522(a)(1)(vi)).

(7) Directly or indirectly receive remuneration in exchange for PHI nor engage in any
acts that would constitute a Sale of PHI, as defined in 45 C.F.R. 8 164.502(a)(5)(ii),
except with the prior written consent of IEHP and as permitted by and in
compliance with 45 C.F.R. § 164.508(a)(4); however, this prohibition shall not
affect payment by IEHP to Business Associate for services provided pursuant to
the Underlying Agreement.

(8) Use or disclose PHI that is Genetic Information for Underwriting Purposes, as those
terms are defined in 45 C.F.R. §8 160.103 and 164.502(a)(5)(i), respectively.

D. Business Associate agrees that in any instance where applicable state and/or federal
laws and/or regulations are more stringent in their requirements than the provisions of
HIPAA and/or HITECH (including but not limited to prohibiting the disclosure of
mental health, and/or substance abuse records), the more stringent laws and/or
regulations shall control the disclosure of PHI.
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OBLIGATIONS OF IEHP

A

Notification of Restrictions to Use or Disclosure of PHI. IEHP agrees that it will make
its best efforts to promptly notify Business Associate in writing of any restrictions,
limitations, or changes on the use, access and disclosure of PHI and/or ePHI agreed to
by IEHP in accordance with 42 U.S.C. 8 17935(a), that may affect Business Associate’s
ability to perform its obligations under the Underlying Agreement, or this Agreement.

Proper Use of PHI. [EHP shall not request Business Associate to use, access, or
disclose PHI and/or ePHI in any manner that would not be permissible under the
Privacy Rule, Security Rule, and/or HITECH.

Authorizations. IEHP will obtain authorizations necessary for the use, access, or
disclosure of PHI and/or ePHI, so that Business Associate can perform its obligations
under this Agreement and/or the Underlying Agreement.

. Actions in Response to Business Associate Breach. IEHP shall complete the following

in the event that IEHP has determined that Business Associate has a Breach:

(1) Determine appropriate method of notification to the patient/client(s)
regarding a Breach as outlined in 45 C.F.R. § 164.404(d).

(2) Send notification to the patient/client(s) without unreasonable delay but
in no case later than sixty (60) days of Discovery of the Breach with at
least the minimal required elements as follows:

a) Brief description of what happened, including the date of the Breach and the
date of Discovery;

b) Description of the types of Unsecured PHI involved in the Breach (such as
name, date of birth, home address, Social Security number, medical insurance,
etc.);

c) Steps patient/client(s) should take to protect themselves from potential harm
resulting from the Breach;

d) Brief description of what is being done to investigate the Breach, to mitigate
harm to patient/client(s) and to protect against any further Breaches; and

e) Contact procedures for patient/client(s) to ask questions or learn additional

information, which must include a toll-free telephone number, an E-Mail
address, website or postal address.
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E.

(3) Determine if notice is required to the Secretary.

(4) If required, submit Breach information to the Secretary within the
required timeframe, in accordance with 45 C.F.R. § 164.408(b).

Contract Violations by Business Associate. Pursuant to 45 C.F.R. § 164.504(e)(1)(ii),
if IEHP knows of a pattern of activity or practice of the Business Associate that
constitutes a material breach or violation of the Business Associate’s obligations under
this Agreement, IEHP must take reasonable steps to cure the breach or end the
violation. If the steps are unsuccessful, IEHP shall terminate the Agreement, if feasible.

OBLIGATIONS OF BUSINESS ASSOCIATE

A. Minimum Necessary. Business Associate shall request, use, access or disclose only

B.

C.

the minimum amount of PHI and/or ePHI as permitted or required by this Agreement
and as necessary to accomplish the intended purpose of the request, use, access or
disclosure in accordance with the Privacy Rule (45 C.F.R. § 164.502(b)(1)).

Appropriate Safequards. Business Associate shall use reasonable and appropriate
safeguards and comply, where applicable, with the Security Rule with respect to ePHI,
to prevent use or disclosure of PHI and/or ePHI other than as provided for by this
Agreement. Business Associate shall implement administrative, physical and technical
safeguards in accordance with the Security Rule under 45 C.F.R. 88 164.308, 164.310,
164.312 and 164.316:

(1) Business Associate shall issue and change procedures from time to time to improve
electronic data and file security as needed to comply with the measures that may be
required by the Privacy Rule or the Security Rule, as applicable, and at all times
use an NIST-Approved Technology for all PHI and/or ePHI that is in motion, stored
or to be destroyed.

(2) Business Associate shall extend such policies and procedures, if applicable, for the
protection of physical PHI to prevent, detect, contain and correct security
violations, as well as to limit unauthorized physical access to the facility or facilities
in which the PHI is housed.

Mitigation. Business Associate shall have procedures in place to mitigate, to the extent

practicable, any harmful effect that is known to Business Associate of a use, access or
disclosure of PHI and/or ePHI by Business Associate in violation of this Agreement.
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. Access to Records. Business Associate shall make internal practices, books, and
records including policies and procedures, relating to the use, access, disclosure, and
privacy protection of PHI received from IEHP, or created or received by Business
Associate on behalf of IEHP, available to the Secretary, for purposes of determining,
investigating or auditing Business Associate’s and/or IEHP’s compliance with the
Privacy and Security Rules and/or HITECH, subject to any applicable legal restrictions.
Business Associate shall also cooperate with IEHP should IEHP elect to conduct its
own such investigation and analysis.

. Carrying Out IEHP's Obligations. To the extent Business Associate is to carry out one
or more of IEHP's obligations under the Privacy Rule, Business Associate shall comply
with the requirements of the Privacy Rule that applies to IEHP in the performance of
such obligations.

. Subcontractors. In accordance with 45 C.F.R. §8164.502(e)(1)(ii) and 164.308(b)(2),
if applicable, Business Associate shall require Subcontractors that create, receive,
maintain or transmit PHI and/or ePHI on behalf of Business Associate, to agree to the
same restrictions, conditions and requirements that apply to Business Associate with
respect to the PHI and/or ePHI, including the restrictions, conditions and requirements
set forth in this Agreement.

. Contract Violations by Subcontractors. Pursuant to 45 C.F.R. § 164.504(e)(1)(iii), if
Business Associate knows of a pattern of activity or practice of the Subcontractor that
constitutes a material breach or violation of the Subcontractor’s obligations under the
business associate contract between Business Associate and Subcontractor, Business
Associate must take reasonable steps to cure the breach or end the violation. If the
steps are unsuccessful, Business Associate shall terminate the business associate
contract with the Subcontractor if feasible.

. Workforce Training. Business Associate warrants that all employees who use, access
or disclose PHI and/or ePHI shall be properly trained to comply with Privacy Rule,
Security Rule, HITECH, or other such applicable law.

Patient Confidentiality Laws and Regulations. Business Associate agrees to obtain and
maintain knowledge of the applicable laws and regulations related to HIPAA and
HITECH, as may be amended from time to time , and comply with the applicable
provisions of Welfare and Institution Code 5328 et. seq and Code of Federal
Regulations, Title 42, Part 2.

Reporting of Improper Access, Use or Disclosure Breach. Business Associate shall
report to IEHP any unauthorized use, access or disclosure of Unsecured PHI and/or
ePHI or any other security incident with respect to PHI no later than fifteen (15) days
after Discovery of the potential Breach (“Notice Date”). Business Associate shall notify
IEHP through the IEHP Compliance Department via telephone to the Compliance
Hotline (866) 355-9038, via email to the Compliance Mailbox compliance@iehp.org,
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or via facsimile to the Compliance Fax (909) 477-8536. Upon Discovery of the
potential Breach, Business Associate shall complete the following actions:

(1) Provide IEHP’s Compliance Department with the information required by 45
C.F.R. 88164.410 and 164.404, which shall include, but not be limited to:

a)

f)

9)

h)

)

The identification of each individual (IEHP Members) whose Unsecured PHI
has been, or is reasonably believed by Business Associate, to have been
accessed, acquired, used or disclosed;

Date(s) of Breach: MM/DD/YYYY;
Date(s) of Discovery of Breach: MM/DD/YYYY;
Approximate number of individuals (IEHP Members) affected by the Breach;

Type of Breach, i.e., theft, loss, improper disposal, unauthorized access,
hacking/IT incident (for additional selections, see U.S. Department of Health &
Human Services, Health Information Privacy);

Location of breached information, i.e., laptop, desktop computer, network
server, E-Mail, other portable electronic device (see U.S. Department of Health
& Human Services, Health Information Privacy);

Type of PHI involved in the Breach, i.e., demographic information, financial
information, clinical information (see U.S. Department of Health & Human
Services, Health Information Privacy);

Safeguards in place prior to Breach, i.e., firewalls, packet filtering (router-
based), encrypted wireless (see U.S. Department of Health & Human Services,
Health Information Privacy);

Actions taken in response to Breach, i.e., mitigation, protection against any
further Breaches, policies and procedures (see U.S. Department of Health &
Human Services, Health Information Privacy); and

Any steps individuals should take to protect themselves from potential harm
resulting from the Breach.

(2) Conduct and document a risk assessment by investigating, without reasonable delay
and in no case later than twenty (20) calendar days of Discovery, the potential
Breach to determine the following:

a)

Whether there has been an impermissible use, acquisition, access or disclosure
of PHI and/or ePHI under the Privacy Rule;
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b) Whether an impermissible use or disclosure compromises the security or
privacy of the PHI and/or ePHI, including whether it can be demonstrated that
there is a low probability that PHI and/or ePHI has been compromised based on
a risk assessment of at least four (4) factors specified in Section 1.B(1) defining
Breach; and

c) Whether the incident falls under one of the Breach exceptions.

(3) Provide the completed risk assessment and investigation documentation to IEHP’s
Compliance Department within twenty-five (25) calendar days of Discovery of the
potential Breach, and collaborate with IEHP on making a decision on whether a
Breach has occurred.

a) If a Breach has not occurred, notification to patient/client(s) is not required;

b) If a Breach has occurred, notification to the patient/client(s) is required and
Business Associate must provide IEHP with affected patient/client(s) names
and contact information so that IEHP can provide notification.

(4) Make available to governing State and Federal agencies in a time and manner
designated by such agencies, any policies, procedures, internal practices and
records relating to a potential Breach for the purposes of audit; cooperate with IEHP
should IEHP elect to conduct its own such investigation and analysis.

(5) Should the Breach of Unsecured PHI be caused solely by Business Associate’s
failure to comply with one or more of its obligations under this BAA, Privacy Rule,
Security Rule and/or HITECH Provisions, Business Associate shall pay for any and
all costs associated with providing all legally required notifications to individuals,
media outlets and the Secretary.

(6) Should the Breach of Unsecured PHI involve more than 500 residents of a single
State or jurisdiction, Business Associate shall provide to IEHP, no later than the
Notice Date, the information necessary for IEHP to prepare the notice to media
outlets as set forth in 45 C.F.R. § 164.406.

(7) Should the Breach of Unsecured PHI involve 500 or more individuals, Business
Associate shall provide to IEHP, no later than the Notice Date, the information
necessary for IEHP to prepare the notice to the Secretary as set forth in 45 C.F.R.
8§ 164.408.

(8) Should the Breach of Unsecured PHI involve less than 500 individuals, Business
Associate shall maintain a log of such Breaches and provide such log to IEHP, for
submission to the Secretary, on an annual basis and not later than forty-five (45)
days after the end of each calendar year.

. Breach Pattern or Practice by Covered Entity. Upon Pursuant to 42 U.S.C. Section
17934(b), if the Business Associate knows of a pattern of activity or practice of the
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Covered Entity that constitutes a material Breach or violation of the Covered Entity’s
obligations under this Agreement, the Business Associate must take reasonable steps
to cure the Breach or end the violation. If the steps are unsuccessful, the Business
Associate must terminate the Agreement if feasible, or if termination is not feasible,
report the problem to the Secretary of DHHS.

ACCESS TO PHI, AMENDMENT AND DISCLOSURE ACCOUNTING

Business Associate agrees to:

A

Provide access, at the request of IEHP, within five (5) days, to PHI, including ePHI if
maintained electronically, in a Designated Record Set, to IEHP, or to an individual or
individual’s designee as directed by IEHP, as necessary for IEHP to satisfy its
obligations under 45 C.F.R. § 164.524.

Make any amendment(s) to PHI in a Designated Record Set that IEHP directs or agrees
to, at the request of IEHP or an individual, pursuant to 45 C.F.R. § 164.526, within
thirty (30) days of the request of IEHP.

Assist IEHP in meeting its disclosure accounting under HIPAA:

(1) Business Associate agrees to document such disclosures of PHI and information
related to such disclosures, as would be required for IEHP to respond to a request
by an individual for an accounting of disclosures of PHI.

(2) Business Associate agrees to provide to IEHP, within thirty (30) days,
information collected in accordance with this Section to permit IEHP to make an
accounting of disclosures of PHI by Business Associate in accordance with 45
C.F.R. 8 164.528 and HITECH.

(3) Business Associate shall have available for IEHP the information required by this
Section for the ten (10) years preceding IEHP’s request for information.
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6.

TERM AND TERMINATION

A. Term. This Agreement shall commence upon the Effective Date and terminate upon

the termination of the Underlying Agreement.

. Termination for Cause. IEHP may terminate the Underlying Agreement, effective

immediately, if IEHP, in its sole discretion, determines that Business Associate has
breached a material provision of this Agreement relating to the privacy and/or security
of the PHI. Alternatively, IEHP may choose to provide Business Associate with notice
of the existence of an alleged material breach and afford Business Associate with an
opportunity to cure the alleged material breach. In the event Business Associate fails
to cure the breach to the satisfaction of IEHP in a timely manner, IEHP reserves the
right to immediately terminate the Underlying Agreement.

(1) Effect of Termination. Upon termination of the Underlying Agreement, for any
reason, Business Associate shall return or destroy all PHI and/or ePHI received
from IEHP, or created or received by Business Associate on behalf of IEHP, no
later than sixty (60) days after the date of termination. Business Associate shall
certify such destruction, in writing, to IEHP. This provision shall apply to all PHI
and/or ePHI which is in possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the PHI and/or ePHI.

(2) Destruction not Feasible. In the event that Business Associate determines that
returning or destroying the PHI and/or ePHI is not feasible, Business Associate
shall provide written notification to IEHP of the conditions which make such return
or destruction not feasible. Upon determination by Business Associate that return
or destruction of PHI and/or ePHI is not feasible, Business Associate shall extend
the protections, limitations, and restrictions of this Agreement to such PHI and/or
ePHI retained by Business Associate, its subcontractors, employees or agents, and
to limit further uses and disclosures of such PHI and/or ePHI to those purposes
which make the return or destruction not feasible, for so long as such PHI and/or
ePHI is maintained.

HOLD HARMLESS/INDEMNIFICATION

With respect to the subject matter in this Agreement, the following shall be applicable:

The Business Associate agrees to indemnify, defend and hold harmless IEHP and its
authorized officers, employees, agents and volunteers from any and all claims, actions,
losses, damages, penalties, injuries, costs and expenses (including costs for reasonable
attorneys fees) that are caused by or result from the acts or omissions of Business
Associate, its officers, agents, employees and subcontractors, with respect to the use,
access, maintenance or disclosure of IEHP’s PHI or ePHI, including without limitation,
any Breach of PHI or ePHI of any expenses incurred by IEHP in providing required Breach
notifications.
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With respect to any action or claim subject to indemnification herein by Business
Associate, Business Associate shall, at their sole cost, have the right to use counsel of their
choice, subject to the approval of IEHP, which shall not be unreasonably withheld, and
shall have the right to adjust, settle, or compromise any such action or claim without the
prior consent of IEHP; provided, however, that any such adjustment, settlement or
compromise in no manner whatsoever limits or circumscribes Business Associate’s
indemnification to IEHP as set forth herein. Business Associate’s obligation to defend,
indemnify and hold harmless IEHP shall be subject to IEHP having given Business
Associate written notice within a reasonable period of time of the claim or of the
commencement of the related action, as the case may be, and information and reasonable
assistance, at Business Associate’s expense, for the defense or settlement thereof. Business
Associate’s obligation hereunder shall be satisfied when Business Associate has provided
to IEHP the appropriate form of dismissal relieving IEHP from any liability for the action
or claim involved.

The specified insurance limits required in the Underlying Agreement shall in no way limit
or circumscribe Business Associate’s obligations to indemnify and hold harmless IEHP
herein from third party claims arising from the issues of this Agreement.

In the event there is a conflict between this indemnification clause and an indemnification
clause contained in the Underlying Agreement, this indemnification shall only apply to the
subject issues included within this Agreement.

GENERAL PROVISIONS

A. Amendment. The parties agree to take such action as is necessary to amend this
Agreement from time to time as is necessary for IEHP to comply with the Privacy Rule,
Security Rule, HITECH, and HIPAA generally.

B. Survival. Notwithstanding Section 6.A of this Agreement, the respective rights and
obligations of this Agreement shall survive the termination or expiration of this
Agreement.

C. Regulatory References. A reference in this Agreement to a section in the Privacy Rule,
Security Rule, and/or HITECH means the section(s) as in effect or as amended.

D. Interpretation. This Attachment shall be construed to be a part of the Underlying
Agreement as one document. The purpose is to supplement the Underlying Agreement
to include the requirements of HIPAA and HITECH. Any ambiguity in this Agreement
and the Underlying Agreement shall be resolved to permit IEHP to comply with the
Privacy Rule, Security Rule, HITECH, and HIPAA generally.
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. Remedies. Business Associate agrees that IEHP shall be entitled to seek immediate
injunctive relief as well as to exercise all other rights and remedies which IEHP may
have at law or in equity in the event of an unauthorized use, access, or disclosure of
PHI by Business Associate or any agent or subcontractor of Business Associate that
received PHI from Business Associate.

. Ownership. The PHI shall be and remain the property of IEHP. Business Associate
agrees that it acquires no title or rights to the PHI.

. Headings. Paragraph headings contained in this Agreement are for convenience only
and shall not be interpreted to limit or otherwise affect the provisions of this
Agreement.

. Compliance with State Law.

In addition to HIPAA and all applicable HIPAA Regulations, Business Associate
acknowledges that Business Associate and Covered Entity may have confidentiality
and privacy obligations under State law, including, but not limited to, the California
Confidentiality of Medical Information Act [Cal. Civil Code 856, et seq. (“CMIA™)]
and WIC 5328. If any provisions of this Agreement or HIPAA Regulations or the
HITECH Act conflict with CMIA or WIC section 5328 or any other California State
law regarding the degree of protection provided for PHI and patient medical records,
then Business Associate shall comply with the more restrictive requirements.
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REPORT/RECOMMENDATION TO THE BOARD OF COMMISSIONERS OF THE
HOUSING AUTHORITY OF THE COUNTY OF SAN BERNARDINO AND RECORD
OF ACTION

December 8, 2020

FROM
MARIA RAZO, Executive Director, Housing Authority of the County of San Bernardino

SUBJECT
Data Use Agreement for Golden Apartments

RECOMMENDATION(S)

1. Approve a data use agreement, retroactive to June 1, 2020, between the Housing Authority
of the County of San Bernardino, Inland Empire Health Plan, San Bernardino County
Department of Behavioral Health, Mental Health Systems, Inc., Step Up on Second Street,
Inc., Brilliant Corners, Jewish Family Service of San Diego, and Lighthouse Social Service
Centers for the permanent supportive housing development, Golden Apartments, for a five-
year term through May 31, 2025.

2. Authorize and direct the Executive Director to execute and deliver the agreement to Inland
Empire Health Plan, San Bernardino County Department of Behavioral Health, Mental Health
Systems, Inc., Step Up on Second Street, Inc., Brilliant Corners, Jewish Family Service of San
Diego, and Lighthouse Social Service Centers and, upon consultation with Legal Counsel, to
approve any non-substantive revisions necessary to complete the transaction.

(Presenter: Maria Razo, Executive Director, 332-6305)

GOALS & OBJECTIVES

HACSB has secured the resources needed for accomplishing its mission.

HACSB is a leading developer and provider of affordable housing in the County of San
Bernardino.

HACSB communication is open, honest and consistent.

HACSB clients, programs, and properties are embraced by all communities.

HACSB clients live in safe and desirable homes and communities where they can develop
and prosper.

FINANCIAL IMPACT

Approval of the proposed non-financial agreement will not result in a financial impact to the
Housing Authority of the County of San Bernardino (HACSB) as there is no financial impact
associated with this item.

BACKGROUND INFORMATION

In December 2019, HACSB opened its first permanent supportive housing development, Golden
Apartments, in the City of San Bernardino. Golden Apartments is a 38-unit apartment complex
specifically for housing chronically homeless individuals from San Bernardino County. In addition
to creating a quality living space, the purpose of this development is also to provide extended
social services on-site, in order to better serve the needs of the residents. HACSB has developed
partnerships with Inland Empire Health Plan (IEHP), County of San Bernardino Department of
Behavioral Health, Mental Health Systems, Inc., Step Up on Second Street, Inc., Brilliant Corners,
Jewish Family Service of San Diego, and Lighthouse Social Service Centers to deliver ongoing
supportive services to the residents at this property. Approval of this agreement will allow the
mutual partners to access certain protected health information for the purpose of providing
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housing units, intensive case management and community health services for qualified IEHP
Members at Golden Apartments.

HACSB’s Board of Commissioners approved the original agreement on July 14, 2020 (Item No.
12); however, the following changes were made:
Addition of compliance with state and federal laws (page 2)
o Addition of Cyber Liability Insurance (page 4)
Addition of partners Jewish Family Service of San Diego and Lighthouse Social Service
Centers (page 5)

PROCUREMENT
Not applicable.

REVIEW BY OTHERS
This item has been reviewed by Legal Counsel (Julie J. Surber, Principal Assistant County
Counsel, 387-5455) on November 24, 2020.
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DATA USE AGREEMENT
BETWEEN
INLAND EMPIRE HEALTH PLAN
AND
HOUSING AUTHORITY OF THE COUNTY OF SAN BERNARDINO
AND
SAN BERNARDINO COUNTY DEPARTMENT OF BEHAVIORAL HEALTH
AND
MENTAL HEALTH SYSTEMS, INC.
AND
STEP UP ON SECOND STREET, INC.
AND
BRILLIANT CORNERS
AND
JEWISH FAMILY SERVICE OF SAN DIEGO
AND
LIGHTHOUSE SOCIAL SERVICE CENTERS
FOR
GOLDEN APARTMENTS

This Data Use Agreement (“Agreement”) is made as of this 1st day of June, 2020,
(“Effective Date”) by and between Inland Empire Health Plan (“IEHP” or “Covered Entity”), and
the Housing Authority of the County of San Bernardino, San Bernardino County Department of
Behavioral Health, Mental Health Systems, Inc., Step Up on Second Street, Inc., Brilliant Corners,
Jewish Family Service of San Diego, and LightHouse Social Service Centers (collectively
“Recipient”). Either party may be referred to individually as the “Party” or collectively as “the
Parties.”

WHEREAS, the provisions of the Health Insurance Portability and Accountability Act of
1996, Public Law 104-191 (“HIPAA”), more specifically the regulations found in Title 45 Code
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of Federal Regulations (C.F.R.), Parts 160 and 164, Subparts A and E (the “Privacy Rule”) and/or
45 C.F.R. Part 164, Subpart C (the “Security Rule”), as may be amended from time to time, which
are applicable to the protection of any disclosure or use of Protected Health Information created,
received, maintained or transmitted on behalf of IEHP (PHI) and/or electronic Protected Health
Information created, received, maintained or transmitted on behalf of IEHP (ePHI), pursuant to
this Agreement; and

WHEREAS, IEHP seeks to provide Recipient with access to certain PHI or ePHI for the
purpose of providing housing units, intensive case management, and community health services
for qualified IEHP Members at Golden Apartments (the “Project”); and

WHEREAS, the Parties intend to enter into this Agreement to address the requirements of
the HIPAA Regulations as they apply to Recipient, including the establishment of permitted and
required uses and disclosures (and appropriate limitations) of the PHI or ePHI accessed by
Recipient;

NOW, THEREFORE, in consideration of the mutual promises and covenants contained
herein, the Parties agree as follows:

1. Definitions. Unless otherwise specified in this Agreement, all capitalized terms have the
same meanings as set forth in the HIPAA Regulations, as amended from time to time.

2. Responsibilities of Recipient. Recipient agrees to:

a. Not use or further disclose the PHI or ePHI other than as permitted by this
Agreement or as otherwise required by law;

b. Use appropriate safeguards to prevent use or disclosure of the information in the
PHI or ePHI other than as provided for by this Agreement;

C. Report to IEHP any use or disclosure of the information in the PHI or ePHI not
provided for by this Agreement of which it becomes aware;

d. Ensure that any agents or subcontractors to whom it provides the PHI or ePHI

agree to the same restrictions and conditions that apply to Recipient with respect
to such information; and

e. Comply with the terms and conditions of the attached Business Associate
Agreement (Attachment A), hereby incorporated by this reference.
f. Comply with all relevant Federal and State laws and regulations, including, but

not limited to those listed below, inclusive of future revisions, and comply with
all applicable provisions of:

i. Welfare and Institution Code 5328 et seq.,

ii. Welfare and Institution Code 14100.2,
iii. Title 22, California Code of Regulations Section 51009, and
iv. Code of Federal Regulations, Title 42, Part 2.
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3. Permitted Uses and Disclosures of the PHI or ePHI.

Except as otherwise specified herein, Recipient may use and/or disclose the PHI
or ePHI necessary for the Project or as required by law.

Recipient shall receive or have access to only the following types of confidential
PHI or ePHI from IEHP:

I. Identifying information on all active IEHP Members living at Golden
Apartments, including Member ID numbers, names, and dates of birth.

ii. Select information from Member health records subject to IEHP approval,
including Member Primary Care Physicians (“PCP”), open referrals, prior
utilization data, and prescription medications.

Recipient understands that this Agreement does not authorize the Recipient to
have greater rights to use or disclose the information than that which is granted to
IEHP pursuant to the HIPAA Regulations.

Recipient has designated the following individual(s) and/or classes of individuals,
who are permitted to use or receive the PHI or ePHI for purposes of the Project:
Interdisciplinary Care Team providing case management to individuals housed
at Golden Apartments. To the extent the classes of individuals are not part of
Recipient’s workforce who are directly involved in the Project, Recipient shall
enter into a data use agreement, including the attached Business Associate
Agreement, that complies with the HIPAA Regulations, prior to the release of the
PHI or ePHI with the other classes of individuals.

Recipient shall use the above-described PHI or ePHI for purposes of the Project
only.

4. Term and Termination.

5.

a.

b.

Insurance.

a.

Term. The term of this Agreement shall commence as of the Effective Date and
terminate on May 31, 2025.

Termination by Recipient. Recipient may terminate this Agreement at any time
by providing written notice to IEHP and returning or destroying the PHI or ePHI.
Termination by Covered Entity. IEHP may terminate this Agreement at any time
by providing thirty (30) days prior written notice to Recipient.

Termination for Breach. Upon IEHP’s knowledge of a pattern or practice that
constitutes a material breach of this Agreement by Recipient, IEHP may
immediately and unilaterally terminate this Agreement. Alternatively, IEHP may
provide an opportunity for Recipient to cure the breach or end the violation. If
such efforts are not successful within the reasonable time period specified by
IEHP, or if IEHP determines that cure of the breach is not possible, IEHP shall
immediately discontinue disclosure of the PHI or ePHI to Recipient and report the
problem to the Secretary of the Department of Health and Human Services or its
designee.

Throughout the term of this Agreement, Recipient shall maintain, at its sole cost
and expense, policies for insurance providing coverage required by applicable law
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as well as any other insurance coverage Recipient deems prudent and customary
in the exercise of Recipient’s business operations as it specifically relates to the
Project, including coverage for Recipient’s potential negligence and liabilities
assumed under this Agreement. Such coverages shall be in amounts as may be
necessary to protect Recipient and IEHP (as necessary) in the discharge of its
responsibilities and obligations under this Agreement. Upon request, Recipient
shall furnish IEHP with evidence of such insurance coverage.

b. Recipient and IEHP shall, at its own expense, secure and maintain for the term of
this Agreement, Cyber Liability Insurance with limits of not less than $1,000,000
for each occurrence or event with an annual aggregate of $1,000,000 covering
claims involving privacy violations, information theft, damage to or destruction of
electronic information or unintentional release of private information, alteration of
electronic information, extortion and network security. The policy shall cover
breach response cost as well as any regulatory fines and penalties, where
insurable by law.

6. Notice. All correspondence and notices required or contemplated by this Agreement shall be
delivered at the addresses set forth below, and are deemed submitted two (2) days after their
deposit in the United States mail, postage prepaid:

IEHP:

Maria Razo

Senior Director of Care Integration
10801 6™ Street, Suite 120

(909) 890-2000

cc: legal@iehp.org

San Bernardino County Department of
Behavioral Health:

Veronica Kelley, DSW, LCSW
Director

303 E. Vanderbilt Way

San Bernardino, CA 92415
(909) 388-0801

Step Up on Second Street, Inc.:

Tod Lipka
President and CEO

Housing Authority of the County of San

Bernardino:

Executive Director

715 East Brier Drive

San Bernardino, California 92408
(909) 890-0644

Mental Health Systems, Inc.:

James C Callaghan Jr.
President & CEO
9465 Farnham Street
San Diego, CA 92123
(858) 573-2600

Brilliant Corners:

William F. Pickel
Executive Director
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1328 2" Street
Santa Monica, CA 90401
(310) 394-6883

Jewish Family Service of San Diego:

Michael Hopkins

Chief Executive Officer
8804 Balboa Ave.

San Diego, CA 92123
(858) 637-3006

1360 Mission St Suite 300
San Francisco, CA. 94102
(415) 618-0012

LightHouse Social Service Centers:

Karyn Young-Lowe, MSW
President & Chief Executive Officer
1003 E. Cooley Drive, Suite #205
Colton, CA. 92324

(951) 571-3533

Or to such other address(es) as the Parties may hereafter designate, in writing.

7. General Provisions.

a. Construction of Terms. The terms of this Agreement shall be construed to give
effect to applicable federal interpretative guidance regarding the HIPAA
Regulations. A reference in this Agreement to a section in the HIPAA
Regulations means the section(s) as in effect or as amended.

b. No Third-Party Beneficiaries. Nothing in this Agreement shall confer upon any
person other than the Parties and their respective successors or assigns, any rights,
remedies, obligations, or liabilities whatsoever.

C. Independent Contractors. The Parties are independent contractors. Neither Party
has the power or authority to act on behalf of the other Party as its agent. Nothing
in this Agreement shall be construed to make the Parties hereto partners, joint
ventures, or agents of or with each other, nor shall either Party so represent itself.

d. Amendment. This Agreement shall not be amended or assigned by either Party
without the prior written consent of the other. The Parties agree to take such
action as is necessary to amend this Agreement from time to time as is necessary
for the Parties to comply with HIPAA Regulations.

e. Law and Venue. This Agreement shall be governed by the laws of California,
without regard to its principles of conflicts of law. All actions and proceedings
arising in connection with this Agreement shall be tried and litigated exclusively
in the state or federal courts located in the counties of San Bernardino or
Riverside, State of California.

f. Entire Agreement/Severability. This Agreement constitutes the entire agreement
between IEHP and Recipient, and supersedes all other prior and contemporaneous
agreements, understandings, and commitments between them, relating to the
subject matter hereof. The invalidity of any provision of this Agreement shall not
affect the validity of the remaining provisions, and this Agreement shall be
construed as if such invalid provision had been omitted.
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Expense of Performance. Each Party shall bear its own expenses as to the sharing
of data unless otherwise specified in this Agreement.

Survival. Unless otherwise provided herein, the rights and obligations of any
Party which by their nature extend beyond the expiration or termination of this
Agreement, shall continue in full force and effect, notwithstanding the expiration
or termination of this Agreement.

Remedies. IEHP shall be entitled to seek immediate injunctive relief as well as to
exercise all other rights and remedies IEHP may have at law or in equity in the
event of an unauthorized use, access, or disclosure of the PHI or ePHI by
Recipient or any agent or subcontractor of Recipient that received information
from Recipient. Recipient hereby waives any requirement that IEHP post any
bond or other security in the event any injunctive or equitable relief is sought by
IEHP.

Ownership. The PHI or ePHI shall be and remain the property of IEHP.
Recipient agrees that it acquires no title or rights to the PHI or ePHI.

Headings. Paragraph headings contained in this Agreement are for convenience
only and shall not be interpreted to limit or otherwise affect the provisions of this
Agreement.

Counterparts/Signatures. This Agreement may be executed in one or more
counterparts, each of which shall be deemed an original, but all of which together
shall constitute one and the same instrument. The Parties’ faxed signatures,
and/or signatures scanned into PDF format, shall be effective to bind them to this
Agreement.

Authority. The Parties certify that the individuals signing below have the proper
authority to execute this Agreement on behalf of the Parties.

[SIGNATURE PAGE TO FOLLOW]
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IN WITNESS WHEREOF, the Parties hereby execute this Agreement.

Inland Empire Health Plan

By:

Title:

Date:

San Bernardino County Department
of Behavioral Health

By:

Title:

Date:

Step Up on Second Street, Inc.

By:

Title:

Date:

Jewish Family Service of San Diego

By:

Title:

Date:

Housing Authority of the County of San Bernardino

By:

Title:

Date:

Mental Health Systems, Inc.

By:

Title:

Date:

Brilliant Corners

By:

Title:

Date:

LightHouse Social Service Centers

By:

Title:

Date:
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ATTACHMENT A
HIPAA BUSINESS ASSOCIATE AGREEMENT

HOUSING AUTHORITY OF THE COUNTY OF SAN BERNARDINO
AND
SAN BERNARDINO COUNTY DEPARTMENT OF BEHAVIORAL HEALTH
AND
MENTAL HEALTH SYSTEMS, INC
AND
STEP UP ON SECOND STREET, INC.
AND
BRILLIANT CORNERS

AND

JEWISH FAMILY SERVICE OF SAN DIEGO
AND

LIGHTHOUSE SOCIAL SERVICE CENTERS

FOR GOLDEN APARTMENTS

This HIPAA Business Associate Agreement (the “Agreement”) is an Attachment to the Data
Use Agreement (the “Underlying Agreement”) between the Inland Empire Health Plan (“IEHP”) and
Recipient(s) identified in the Underlying Agreement (“Business Associate”) as of the “Effective
Date”, of the Underlying Agreement.

RECITALS

WHEREAS, IEHP and Business Associate entered into the Underlying Agreement pursuant
to which Business Associate provides services to IEHP, and in conjunction with the provision of
such services, certain Protected Health Information (“PHI”) and/or certain electronic Protected
Health Information (“ePHI”) may be made available to Business Associate for the purposes of
carrying out its obligations under the Underlying Agreement; and,

WHEREAS, the provisions of the Health Insurance Portability and Accountability Act of
1996, Public Law 104-191 (“HIPAA”), more specifically the regulations found in Title 45, Code of
Federal Regulations (C.F.R.), Parts 160 and 164, Subparts A and E (the “Privacy Rule”) and/or 45
C.F.R. Part 164, Subpart C (the “Security Rule”), Welfare and Institutions Code (WIC) 5328, and
42 CFR Part 2, as applicable, as may be amended from time to time, which are applicable to the
protection of any disclosure or use of PHI and/or ePHI pursuant to the Underlying Agreement; and,

WHEREAS, the provisions of Subtitle D entitled “Privacy” of the Health Information
Technology for Economic and Clinical Health Act (“HITECH”) of the American Recovery and
Reinvestment Act of 2009, Public Law 111-5, and the implementing regulations adopted thereunder,
as may be amended from time to time, impose certain requirements on business associates; and

WHEREAS, IEHP is a Covered Entity, as defined in the Privacy Rule; and,
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WHEREAS, Business Associate, when on behalf of IEHP, creates, receives, maintains or
transmits PHI and/or ePHlI, is a business associate as defined in the Privacy Rule; and,

WHEREAS, the parties intend to enter into this Agreement to address the requirements of
HIPAA, HITECH, Privacy Rule, and Security Rule as they apply to Business Associate as a business
associate of IEHP, including the establishment of permitted and required uses and disclosures (and
appropriate limitations and conditions on such uses and disclosures) of PHI and/or ePHI by Business
Associate that is created or received in the course of performing services on behalf of IEHP, and to
incorporate the business associate obligations set forth in HITECH; and,

WHEREAS, the parties agree that any disclosure or use of PHI and/or ePHI be in compliance
with the Privacy Rule, Security Rule, HITECH, or other applicable law.

NOW, THEREFORE, in consideration of the mutual promises and covenants contained
herein, the parties agree as follows:

1. DEFINITIONS

A. Unless otherwise provided in this Agreement, or specifically defined in Paragraph B of
this Section 1, the capitalized terms shall have the same meanings as set forth in the
Privacy Rule, Security Rule, and/or HITECH, as may be amended from time to time.

B. Specific Definitions:

(1) “Breach,” when used in connection with Unsecured PHI, means, as defined in 45
C.F.R. 8 164.402, the acquisition, access, use or disclosure of PHI in a manner not
permitted under the Privacy Rule (45 C.F.R. Part 164, Subpart E), which
compromises the security or privacy of the PHI. Except as otherwise excluded
under 45 C.F.R. § 164.402, such acquisition, access, use or disclosure is presumed
to be a Breach unless the Covered Entity or Business Associate, as applicable,
demonstrates that there is a low probability that the PHI has been compromised
based on a risk assessment of at least the following factors:

a) The nature and extent of the PHI involved, including the types of identifiers and
the likelihood of re-identification;

b) The unauthorized person who used the PHI or to whom the disclosure was
made;

c) Whether the PHI was actually acquired or viewed; and
d) The extent to which the risk to PHI has been mitigated.

(2) “Business Associate” means an entity whom conducts the following on behalf of
the covered entity where the provision of services named involves the disclosure of

protected health information: creates, receives, maintains or transmits protected
health information for a function or activity involving the use or disclosure of

47



(3)

(4)

(5)

(6)

(7)

(8)

(9)

protected health information, including claims processing/administration, data
analysis, data storage, utilization review, quality assurance, billing, benefit
management, practice management, and repricing; provides legal, actuarial,
accounting, consulting, data aggregation, management, administrative,
accreditation or financial services.

“Covered Entity” means health care providers, health plans, and health care
clearing houses who transmit any health information in electronic form in
connection with a transaction covered by the Privacy and Security Rules.

“Discovered” means the first day on which such Breach is known to such Covered
Entity or Business Associate, respectively, (including any person, other than the
individual committing the Breach, that is an employee, officer or other agent of
such entity or associate, respectively) or should reasonably have been known to
such Covered Entity or Business Associate (or person) to have occurred.

“Electronic Protected Health Information” (“ePHI”’) means, as defined in 45 C.F.R.
8 160.103, PHI transmitted by or maintained in electronic media, and for purposes
of this Agreement, is limited to the ePHI that Business Associate creates, receives,
maintains or transmits on behalf of IEHP.

“Health Insurance Portability and Accountability Act” (“HIPAA”) means, a federal
law designed to improve portability and continuity of health insurance coverage in
the group and individual markets, to combat waste, fraud, and abuse in health
insurance and health care delivery, to promote the use of medical savings accounts,
to improve access to long-term care services and coverage, to simplify the
administration of health insurance, and for other purposes.

“Protected Health Information” (“PHI") shall generally have the meaning given
such term in 45 C.F.R. § 160.103, which includes ePHI, and for purposes of this
Agreement, is limited to PHI, including ePHI, that Business Associate creates,
receives, maintains or transmits on behalf of IEHP.

“Secretary” means the Secretary of the U.S. Department of Health and Human
Services or his/her designee.

“Subcontractor” means a person to whom a business associate delegates a function,
activity, or service other than in the capacity of a member of the workforce of such
business associate.

(10) “Unsecured PHI” means PHI that is not rendered unusable, unreadable, or

indecipherable to unauthorized persons through the use of a technology or
methodology specified by the Secretary in the guidance issued under 42 U.S.C. §
17932(h)(2).
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SCOPE OF USE AND DISCLOSURE BY BUSINESS ASSOCIATE OF PHI
AND/OR EPHI
A. Business Associate shall be permitted to use PHI and/or ePHI disclosed to it by IEHP:

(1) On behalf of IEHP, or to provide services to IEHP for the purposes contained
herein, if such use or disclosure would not violate the Privacy Rule, Security Rule,
and/or HITECH.

(2) As necessary to perform any and all of its obligations under the Underlying
Agreement.

B. Unless otherwise limited herein, in addition to any other uses and/or disclosures
permitted or required by this Agreement or required by law, Business Associate may:

(1) Use the PHI and/or ePHI in its possession for its proper management and
administration and to fulfill any legal obligations.

(2) Disclose the PHI and/or ePHI in its possession to a third party for the purpose of
Business Associate’s proper management and administration or to fulfill any legal
responsibilities of Business Associate, only if:

a) The disclosure is required by law; or

b) Business Associate obtains written assurances from any person or organization
to which Business Associate will disclose such PHI and/or ePHI that the person
or organization will:

i. Hold such PHI and/or ePHI in confidence and use or further disclose it only
for the purpose of which Business Associate disclosed it to the third party,
or as required by law; and

ii. Notify Business Associate of any instances of which it becomes aware in
which the confidentiality of the information has been breached.

(3) Use the PHI and/or ePHI to provide Data Aggregation services relating to the
Health Care Operations of IEHP if authorized by the Underlying Agreement or
pursuant to the written request of IEHP.

(4) De-identify any and all PHI and/or ePHI of IEHP received by Business Associate
under this Agreement provided that the De-identification conforms to the
requirements of the Privacy Rule and/or Security Rule and does not preclude timely
payment and/or claims processing and receipt.
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C. Business Associate shall not:

(1) Use or disclose PHI and/or ePHI it receives from IEHP, nor from another business
associate of IEHP, except as permitted or required by this Agreement, or as required
by law.

(2) Perform any services (including any and all subcontracted services), which
involves creating, receiving, maintaining or transmitting PHI and/or ePHI outside
the United States of America.

(3) Disclose PHI and/or ePHI not authorized by the Underlying Agreement or this
Agreement without patient authorization or De-identification of the PHI and/or
ePHI as authorized in writing by IEHP.

(4) Make any disclosure of PHI and/or ePHI that IEHP would be prohibited from
making.

(5) Use or disclose PHI for fundraising or marketing purposes.

(6) Disclose PHI, except as otherwise required by law, to a health plan for payment or
healthcare operations purposes if the individual has requested this restriction, and
the PHI solely relates to a health care item or service that is paid in full by the
individual or person (other than the health plan) on behalf of the individual (45
C.F.R. 8 164.522(a)(1)(vi)).

(7) Directly or indirectly receive remuneration in exchange for PHI nor engage in any
acts that would constitute a Sale of PHI, as defined in 45 C.F.R. 8 164.502(a)(5)(ii),
except with the prior written consent of IEHP and as permitted by and in
compliance with 45 C.F.R. § 164.508(a)(4); however, this prohibition shall not
affect payment by IEHP to Business Associate for services provided pursuant to
the Underlying Agreement.

(8) Use or disclose PHI that is Genetic Information for Underwriting Purposes, as those
terms are defined in 45 C.F.R. §8 160.103 and 164.502(a)(5)(i), respectively.

D. Business Associate agrees that in any instance where applicable state and/or federal
laws and/or regulations are more stringent in their requirements than the provisions of
HIPAA and/or HITECH (including but not limited to prohibiting the disclosure of
mental health, and/or substance abuse records), the more stringent laws and/or
regulations shall control the disclosure of PHI.

50



OBLIGATIONS OF IEHP

A

Notification of Restrictions to Use or Disclosure of PHI. IEHP agrees that it will make
its best efforts to promptly notify Business Associate in writing of any restrictions,
limitations, or changes on the use, access and disclosure of PHI and/or ePHI agreed to
by IEHP in accordance with 42 U.S.C. 8 17935(a), that may affect Business Associate’s
ability to perform its obligations under the Underlying Agreement, or this Agreement.

Proper Use of PHI. [EHP shall not request Business Associate to use, access, or
disclose PHI and/or ePHI in any manner that would not be permissible under the
Privacy Rule, Security Rule, and/or HITECH.

Authorizations. IEHP will obtain authorizations necessary for the use, access, or
disclosure of PHI and/or ePHI, so that Business Associate can perform its obligations
under this Agreement and/or the Underlying Agreement.

. Actions in Response to Business Associate Breach. IEHP shall complete the following

in the event that IEHP has determined that Business Associate has a Breach:

(1) Determine appropriate method of notification to the patient/client(s)
regarding a Breach as outlined in 45 C.F.R. § 164.404(d).

(2) Send notification to the patient/client(s) without unreasonable delay but
in no case later than sixty (60) days of Discovery of the Breach with at
least the minimal required elements as follows:

a) Brief description of what happened, including the date of the Breach and the
date of Discovery;

b) Description of the types of Unsecured PHI involved in the Breach (such as
name, date of birth, home address, Social Security number, medical insurance,
etc.);

c) Steps patient/client(s) should take to protect themselves from potential harm
resulting from the Breach;

d) Brief description of what is being done to investigate the Breach, to mitigate
harm to patient/client(s) and to protect against any further Breaches; and

e) Contact procedures for patient/client(s) to ask questions or learn additional

information, which must include a toll-free telephone number, an E-Mail
address, website or postal address.
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(3) Determine if notice is required to the Secretary.

(4) If required, submit Breach information to the Secretary within the
required timeframe, in accordance with 45 C.F.R. § 164.408(b).

E. Contract Violations by Business Associate. Pursuant to 45 C.F.R. 8 164.504(e)(1)(ii),
if IEHP knows of a pattern of activity or practice of the Business Associate that
constitutes a material breach or violation of the Business Associate’s obligations under
this Agreement, IEHP must take reasonable steps to cure the breach or end the
violation. If the steps are unsuccessful, IEHP shall terminate the Agreement, if feasible.

OBLIGATIONS OF BUSINESS ASSOCIATE

A. Minimum Necessary. Business Associate shall request, use, access or disclose only
the minimum amount of PHI and/or ePHI as permitted or required by this Agreement
and as necessary to accomplish the intended purpose of the request, use, access or
disclosure in accordance with the Privacy Rule (45 C.F.R. § 164.502(b)(1)).

B. Appropriate Safequards. Business Associate shall use reasonable and appropriate
safeguards and comply, where applicable, with the Security Rule with respect to ePHI,
to prevent use or disclosure of PHI and/or ePHI other than as provided for by this
Agreement. Business Associate shall implement administrative, physical and technical
safeguards in accordance with the Security Rule under 45 C.F.R. 8§ 164.308, 164.310,
164.312 and 164.316:

(1) Business Associate shall issue and change procedures from time to time to improve
electronic data and file security as needed to comply with the measures that may be
required by the Privacy Rule or the Security Rule, as applicable, and at all times
use an NIST-Approved Technology for all PHI and/or ePHI that is in motion, stored
or to be destroyed.

(2) Business Associate shall extend such policies and procedures, if applicable, for the
protection of physical PHI to prevent, detect, contain and correct security
violations, as well as to limit unauthorized physical access to the facility or facilities
in which the PHI is housed.

C. Mitigation. Business Associate shall have procedures in place to mitigate, to the extent

practicable, any harmful effect that is known to Business Associate of a use, access or
disclosure of PHI and/or ePHI by Business Associate in violation of this Agreement.
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. Access to Records. Business Associate shall make internal practices, books, and
records including policies and procedures, relating to the use, access, disclosure, and
privacy protection of PHI received from IEHP, or created or received by Business
Associate on behalf of IEHP, available to the Secretary, for purposes of determining,
investigating or auditing Business Associate’s and/or IEHP’s compliance with the
Privacy and Security Rules and/or HITECH, subject to any applicable legal restrictions.
Business Associate shall also cooperate with IEHP should IEHP elect to conduct its
own such investigation and analysis.

. Carrying Out IEHP's Obligations. To the extent Business Associate is to carry out one
or more of IEHP's obligations under the Privacy Rule, Business Associate shall comply
with the requirements of the Privacy Rule that applies to IEHP in the performance of
such obligations.

. Subcontractors. In accordance with 45 C.F.R. §8164.502(e)(1)(ii) and 164.308(b)(2),
if applicable, Business Associate shall require Subcontractors that create, receive,
maintain or transmit PHI and/or ePHI on behalf of Business Associate, to agree to the
same restrictions, conditions and requirements that apply to Business Associate with
respect to the PHI and/or ePHI, including the restrictions, conditions and requirements
set forth in this Agreement.

. Contract Violations by Subcontractors. Pursuant to 45 C.F.R. § 164.504(e)(1)(iii), if
Business Associate knows of a pattern of activity or practice of the Subcontractor that
constitutes a material breach or violation of the Subcontractor’s obligations under the
business associate contract between Business Associate and Subcontractor, Business
Associate must take reasonable steps to cure the breach or end the violation. If the
steps are unsuccessful, Business Associate shall terminate the business associate
contract with the Subcontractor if feasible.

. Workforce Training. Business Associate warrants that all employees who use, access
or disclose PHI and/or ePHI shall be properly trained to comply with Privacy Rule,
Security Rule, HITECH, or other such applicable law.

Patient Confidentiality Laws and Regulations. Business Associate agrees to obtain and
maintain knowledge of the applicable laws and regulations related to HIPAA and
HITECH, as may be amended from time to time, and comply with the applicable
provisions of Welfare and Institution Code 5328 et. seq and Code of Federal
Regulations, Title 42, Part 2.

Reporting of Improper Access, Use or Disclosure Breach. Business Associate shall
report to IEHP any unauthorized use, access or disclosure of Unsecured PHI and/or
ePHI or any other security incident with respect to PHI no later than fifteen (15) days
after Discovery of the potential Breach (“Notice Date”). Business Associate shall notify
IEHP through the IEHP Compliance Department via telephone to the Compliance
Hotline (866) 355-9038, via email to the Compliance Mailbox compliance@iehp.org,
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or via facsimile to the Compliance Fax (909) 477-8536. Upon Discovery of the
potential Breach, Business Associate shall complete the following actions:

(1) Provide IEHP’s Compliance Department with the information required by 45
C.F.R. 88164.410 and 164.404, which shall include, but not be limited to:

a)

f)

9)

h)

)

The identification of each individual (IEHP Members) whose Unsecured PHI
has been, or is reasonably believed by Business Associate, to have been
accessed, acquired, used or disclosed;

Date(s) of Breach: MM/DD/YYYY;
Date(s) of Discovery of Breach: MM/DD/YYYY;
Approximate number of individuals (IEHP Members) affected by the Breach;

Type of Breach, i.e., theft, loss, improper disposal, unauthorized access,
hacking/IT incident (for additional selections, see U.S. Department of Health &
Human Services, Health Information Privacy);

Location of breached information, i.e., laptop, desktop computer, network
server, E-Mail, other portable electronic device (see U.S. Department of Health
& Human Services, Health Information Privacy);

Type of PHI involved in the Breach, i.e., demographic information, financial
information, clinical information (see U.S. Department of Health & Human
Services, Health Information Privacy);

Safeguards in place prior to Breach, i.e., firewalls, packet filtering (router-
based), encrypted wireless (see U.S. Department of Health & Human Services,
Health Information Privacy);

Actions taken in response to Breach, i.e., mitigation, protection against any
further Breaches, policies and procedures (see U.S. Department of Health &
Human Services, Health Information Privacy); and

Any steps individuals should take to protect themselves from potential harm
resulting from the Breach.

(2) Conduct and document a risk assessment by investigating, without reasonable delay
and in no case later than twenty (20) calendar days of Discovery, the potential
Breach to determine the following:

a)

Whether there has been an impermissible use, acquisition, access or disclosure
of PHI and/or ePHI under the Privacy Rule;
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b) Whether an impermissible use or disclosure compromises the security or
privacy of the PHI and/or ePHI, including whether it can be demonstrated that
there is a low probability that PHI and/or ePHI has been compromised based on
a risk assessment of at least four (4) factors specified in Section 1.B(1) defining
Breach; and

c) Whether the incident falls under one of the Breach exceptions.

(3) Provide the completed risk assessment and investigation documentation to IEHP’s
Compliance Department within twenty-five (25) calendar days of Discovery of the
potential Breach, and collaborate with IEHP on making a decision on whether a
Breach has occurred.

a) If a Breach has not occurred, notification to patient/client(s) is not required;

b) If a Breach has occurred, notification to the patient/client(s) is required and
Business Associate must provide IEHP with affected patient/client(s) names
and contact information so that IEHP can provide notification.

(4) Make available to governing State and Federal agencies in a time and manner
designated by such agencies, any policies, procedures, internal practices and
records relating to a potential Breach for the purposes of audit; cooperate with IEHP
should IEHP elect to conduct its own such investigation and analysis.

(5) Should the Breach of Unsecured PHI be caused solely by Business Associate’s
failure to comply with one or more of its obligations under this BAA, Privacy Rule,
Security Rule and/or HITECH Provisions, Business Associate shall pay for any and
all costs associated with providing all legally required notifications to individuals,
media outlets and the Secretary.

(6) Should the Breach of Unsecured PHI involve more than 500 residents of a single
State or jurisdiction, Business Associate shall provide to IEHP, no later than the
Notice Date, the information necessary for IEHP to prepare the notice to media
outlets as set forth in 45 C.F.R. § 164.406.

(7) Should the Breach of Unsecured PHI involve 500 or more individuals, Business
Associate shall provide to IEHP, no later than the Notice Date, the information
necessary for IEHP to prepare the notice to the Secretary as set forth in 45 C.F.R.
8§ 164.408.

(8) Should the Breach of Unsecured PHI involve less than 500 individuals, Business
Associate shall maintain a log of such Breaches and provide such log to IEHP, for
submission to the Secretary, on an annual basis and not later than forty-five (45)
days after the end of each calendar year.

. Breach Pattern or Practice by Covered Entity. Upon Pursuant to 42 U.S.C. Section
17934(b), if the Business Associate knows of a pattern of activity or practice of the
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Covered Entity that constitutes a material Breach or violation of the Covered Entity’s
obligations under this Agreement, the Business Associate must take reasonable steps
to cure the Breach or end the violation. If the steps are unsuccessful, the Business
Associate must terminate the Agreement if feasible, or if termination is not feasible,
report the problem to the Secretary of DHHS.

ACCESS TO PHI, AMENDMENT AND DISCLOSURE ACCOUNTING

Business Associate agrees to:

A

Provide access, at the request of IEHP, within five (5) days, to PHI, including ePHI if
maintained electronically, in a Designated Record Set, to IEHP, or to an individual or
individual’s designee as directed by IEHP, as necessary for IEHP to satisfy its
obligations under 45 C.F.R. § 164.524.

Make any amendment(s) to PHI in a Designated Record Set that IEHP directs or agrees
to, at the request of IEHP or an individual, pursuant to 45 C.F.R. § 164.526, within
thirty (30) days of the request of IEHP.

Assist IEHP in meeting its disclosure accounting under HIPAA:

(1) Business Associate agrees to document such disclosures of PHI and information
related to such disclosures, as would be required for IEHP to respond to a request
by an individual for an accounting of disclosures of PHI.

(2) Business Associate agrees to provide to IEHP, within thirty (30) days,
information collected in accordance with this Section to permit IEHP to make an
accounting of disclosures of PHI by Business Associate in accordance with 45
C.F.R. 8 164.528 and HITECH.

(3) Business Associate shall have available for IEHP the information required by this
Section for the ten (10) years preceding IEHP’s request for information.
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6.

TERM AND TERMINATION

A. Term. This Agreement shall commence upon the Effective Date and terminate upon

the termination of the Underlying Agreement.

. Termination for Cause. IEHP may terminate the Underlying Agreement, effective

immediately, if IEHP, in its sole discretion, determines that Business Associate has
breached a material provision of this Agreement relating to the privacy and/or security
of the PHI. Alternatively, IEHP may choose to provide Business Associate with notice
of the existence of an alleged material breach and afford Business Associate with an
opportunity to cure the alleged material breach. In the event Business Associate fails
to cure the breach to the satisfaction of IEHP in a timely manner, IEHP reserves the
right to immediately terminate the Underlying Agreement.

(1) Effect of Termination. Upon termination of the Underlying Agreement, for any
reason, Business Associate shall return or destroy all PHI and/or ePHI received
from IEHP, or created or received by Business Associate on behalf of IEHP, no
later than sixty (60) days after the date of termination. Business Associate shall
certify such destruction, in writing, to IEHP. This provision shall apply to all PHI
and/or ePHI which is in possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the PHI and/or ePHI.

(2) Destruction not Feasible. In the event that Business Associate determines that
returning or destroying the PHI and/or ePHI is not feasible, Business Associate
shall provide written notification to IEHP of the conditions which make such return
or destruction not feasible. Upon determination by Business Associate that return
or destruction of PHI and/or ePHI is not feasible, Business Associate shall extend
the protections, limitations, and restrictions of this Agreement to such PHI and/or
ePHI retained by Business Associate, its subcontractors, employees or agents, and
to limit further uses and disclosures of such PHI and/or ePHI to those purposes
which make the return or destruction not feasible, for so long as such PHI and/or
ePHI is maintained.

HOLD HARMLESS/INDEMNIFICATION

With respect to the subject matter in this Agreement, the following shall be applicable:

The Business Associate agrees to indemnify, defend and hold harmless IEHP and its
authorized officers, employees, agents and volunteers from any and all claims, actions,
losses, damages, , penalties, injuries, costs and expenses (including costs for reasonable
attorneys fees) that are caused by or result from the acts or omissions of Business
Associate, its officers, agents, employees and subcontractors, with respect to the use,
access, maintenance or disclosure of IEHP’s PHI or ePHI, including without limitation,
any Breach of PHI or ePHI of any expenses incurred by IEHP in providing required Breach
notifications.
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With respect to any action or claim subject to indemnification herein by Business
Associate, Business Associate shall, at their sole cost, have the right to use counsel of their
choice, subject to the approval of IEHP, which shall not be unreasonably withheld, and
shall have the right to adjust, settle, or compromise any such action or claim without the
prior consent of IEHP; provided, however, that any such adjustment, settlement or
compromise in no manner whatsoever limits or circumscribes Business Associate’s
indemnification to IEHP as set forth herein. Business Associate’s obligation to defend,
indemnify and hold harmless IEHP shall be subject to IEHP having given Business
Associate written notice within a reasonable period of time of the claim or of the
commencement of the related action, as the case may be, and information and reasonable
assistance, at Business Associate’s expense, for the defense or settlement thereof. Business
Associate’s obligation hereunder shall be satisfied when Business Associate has provided
to IEHP the appropriate form of dismissal relieving IEHP from any liability for the action
or claim involved.

The specified insurance limits required in the Underlying Agreement shall in no way limit
or circumscribe Business Associate’s obligations to indemnify and hold harmless IEHP
herein from third party claims arising from the issues of this Agreement.

In the event there is a conflict between this indemnification clause and an indemnification
clause contained in the Underlying Agreement, this indemnification shall only apply to the
subject issues included within this Agreement.

GENERAL PROVISIONS

A. Amendment. The parties agree to take such action as is necessary to amend this
Agreement from time to time as is necessary for IEHP to comply with the Privacy Rule,
Security Rule, HITECH, and HIPAA generally.

B. Survival. Notwithstanding Section 6.A of this Agreement, the respective rights and
obligations of this Agreement shall survive the termination or expiration of this
Agreement.

C. Regulatory References. A reference in this Agreement to a section in the Privacy Rule,
Security Rule, and/or HITECH means the section(s) as in effect or as amended.

D. Interpretation. This Attachment shall be construed to be a part of the Underlying
Agreement as one document. The purpose is to supplement the Underlying Agreement
to include the requirements of HIPAA and HITECH. Any ambiguity in this Agreement
and the Underlying Agreement shall be resolved to permit IEHP to comply with the
Privacy Rule, Security Rule, HITECH, and HIPAA generally.
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. Remedies. Business Associate agrees that IEHP shall be entitled to seek immediate
injunctive relief as well as to exercise all other rights and remedies which IEHP may
have at law or in equity in the event of an unauthorized use, access, or disclosure of
PHI by Business Associate or any agent or subcontractor of Business Associate that
received PHI from Business Associate.

. Ownership. The PHI shall be and remain the property of IEHP. Business Associate
agrees that it acquires no title or rights to the PHI.

. Headings. Paragraph headings contained in this Agreement are for convenience only
and shall not be interpreted to limit or otherwise affect the provisions of this
Agreement.

. Compliance with State Law.

In addition to HIPAA and all applicable HIPAA Regulations, Business Associate
acknowledges that Business Associate and Covered Entity may have confidentiality
and privacy obligations under State law, including, but not limited to, the California
Confidentiality of Medical Information Act [Cal. Civil Code 856, et seq. (“CMIA™)]
and WIC 5328. If any provisions of this Agreement or HIPAA Regulations or the
HITECH Act conflict with CMIA or WIC section 5328 or any other California State
law regarding the degree of protection provided for PHI and patient medical records,
then Business Associate shall comply with the more restrictive requirements.
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REPORT/RECOMMENDATION TO THE BOARD OF COMMISSIONERS OF THE
HOUSING AUTHORITY OF THE COUNTY OF SAN BERNARDINO AND RECORD
OF ACTION

December 8, 2020

FROM
MARIA RAZO, Executive Director, Housing Authority of the County of San Bernardino

SUBJECT
Amendment to Lease Agreement with the County of San Bernardino Preschool Services
Department.

RECOMMENDATION(S)

1. Approve the First Amendment to the lease agreement, effective February 1, 2021, with the
County of San Bernardino for the premises located at 1151 N. Crestview Avenue, Buildings
A and B, in the City of San Bernardino for the County of San Bernardino Preschool Services
Department.

2. Authorize and direct the Executive Director to execute and deliver the First Amendment to the
lease agreement to the County of San Bernardino Preschool Services Department, and upon
consultation with Legal Counsel, to approve any non-substantive revisions necessary to
complete the transaction.

(Presenter: Maria Razo, Executive Director, 332-6305)

GOALS & OBJECTIVES
HACSB has secured the resources needed for accomplishing its mission.
HACSB operates in afiscally responsible manner.

FINANCIAL IMPACT
Approval of this item will generate a cost savings to the Housing Authority of the County of San
Bernardino (HACSB) in the amount of $685 per month as of February 1, 2021.

BACKGROUND INFORMATION

For many years, HACSB has leased facilities for the operation of Head Start preschools to the
County of San Bernardino (County) Preschool Services Department (PSD), mutually benefitting
our residents and the surrounding community with easy access to early childhood education
services. On July 9 2019 (Item No. 50), HACSB’s Board of Governors executed a lease
agreement with the County for PSD to secure preschool services at 1151 N. Crestview Avenue,
Buildings A and B, in the City of San Bernardino for a term of five years. HACSB provided a fully
renovated site for PSD at a discounted lease rate; however, HACSB cannot continue to cover
landscaping costs for the site because due to the discounted lease rate it was always the intent
for PSD to cover the recurring fixed costs associated with operating the site. Fortunately, PSD
has agreed to procure its own landscaping service. HACSB will continue to provide other
maintenance services to the Head Start location such as HVAC systems repair, building envelope
maintenance and parking lot maintenance. Approval of this item will amend the lease agreement
to remove landscaping services from the contract.

PROCUREMENT
Not applicable.

REVIEW BY OTHERS
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This item has been reviewed by Legal Counsel (Julie J. Surber, Principal Assistant County
Counsel, 387-5455) on November 23, 2020.
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THE INFORMATION IN THIS BOX IS NOT A PART OF THE CONTRACT AND IS FOR COUNTY USE ONLY

Contract Number
SAN BERNARDINO 19-470 A-1

COUNTY

SAP Number

Real Estate Services Department

Department Contract Representative  Terry W. Thompson, Director

Telephone Number (909) 387-5252
Contractor Housing Authority of the County of
San Bernardino
Contractor Representative Maria Razo
Telephone Number 909-332-6305
Contract Term 7/1/19-6/30/24
Original Contract Amount $144,015
Amendment Amount $0
Total Contract Amount $144,015
Cost Center 5911602220
GRC/PROJ/JOB No. 59003952

Internal Order No.

IT IS HEREBY AGREED AS FOLLOWS:

WHEREAS, the County of San Bernardino (“COUNTY”), as tenant, and the Housing Authority of the County of San
Bernardino (“LANDLORD?”). as landlord, entered into Lease Agreement Contract No. 19-470 dated July 9, 2019, wherein
LANDLORD leases certain premises in Buildings A & B and land located at 1151 N. Crestview Avenue, San Bernardino,
CA, as more specifically described in the Lease, to the COUNTY for a term that is currently scheduled to expire on June
30, 2024; and,

WHEREAS, the parties desire to affirm that, while the Commencement Date of the Lease is defined as the
“Projected Occupancy Date of July 1, 2019,” the Commencement Date actually occurred on July 1, 2019; and

WHEREAS, while Paragraph 17, Maintenance of the Lease provides that LANDLORD shall maintain the
landscaping on the grounds of the property on which the premises is situated, such obligation was intended by the parties
to be performed by the COUNTY; and

WHEREAS, the COUNTY and LANDLORD now desire to affirm the Commencement Date and amend the Lease
to correct the landscaping obligation in Paragraph 17, Maintenance on the terms and conditions more specifically set forth
in this amendment (“First Amendment”).

NOW, THEREFORE, in consideration of mutual covenants and conditions, the parties hereto agree the Lease, is
amended as follows:
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1. The parties affirm that the Commencement Date of the Lease occurred on July 1, 2019 and the Lease shall
expire on June 30, 2014.

2. Effective February 1 2021, DELETE in its entirety the existing Paragraph 17, MAINTENANCE AND
REPAIR, Subparagraphs A.(2) and D, and SUBSTITUTE therefore the following as a new Paragraph 17, MAINTENANCE
AND REPAIR, Subparagraph A.(2) and .D:

17. MAINTENANCE & REPAIR:

A.(2) Except for landscaping, all grounds of the Property, inclusive of all components thereto,
including, but not limited to, parking lot, parking structures, accessible parking spaces, drive lanes, and driveways;
sidewalks; fences and gates; exterior lighting; and exterior signage; parking maintenance shall include, but is not limited to
cleaning, repaving, re-striping, curb and pothole repairs, and replacements.

D. COUNTY, at its sole cost, shall provide minor interior maintenance, such as janitorial
services, replacement of light bulbs, unplugging toilets, repair leaky faucets, repair leaking toilet, repair leaking sink,
equipment it installs, doors, panels, door frames, exposed fixtures, broken switches and plugs, and landscaping for the
grounds of the Property.

3. This First Amendment may be executed in any number of counterparts, each of which so executed shall
be deemed to be an original, and such counterparts shall together constitute one and the same First Amendment. The
parties shall be entitled to sign and transmit an electronic signature of this First Amendment (whether by facsimile, PDF or
other email transmission), which signature shall be binding on the party whose name is contained therein. Each party
providing an electronic signature agrees to promptly execute and deliver to the other party an original signed First
Amendment upon request.
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4. All other provisions and terms of the Lease shall remain the same and are hereby incorporated by reference.
In the event of any conflict between the Lease and this First Amendment, the terms and conditions of this First Amendment

shall control.

END OF FIRST AMENDMENT.

COUNTY OF SAN BERNARDINO

|

Curt Hagman, Chairman, Board of Supervisors

Dated:

SIGNED AND CERTIFIED THAT A COPY OF THIS
DOCUMENT HAS BEEN DELIVERED TO THE

HOUSING AUTHORITY OF THE COUNTY OF
SAN BERNARDINO

By »

(Authorized signature - sign in blue ink)

Name Maria Razo

CHAIRMAN OF THE BOARD Title
Lynna Monell
Clerk of the Board of Supervisors
of the County of San Bernardino
By Dated:
Deputy
Address
FOR COUNTY USE ONLY
Approved as to Legal Form Reviewed for Contract Compliance Reviewed/Approved by Department
> > »
Agnes Cheng, Deputy County Counsel Jim Miller, Real Property Manager, RESD
Date Date Date

Revised 3/14/19

Pagﬁ@lof 3



REPORT/RECOMMENDATION TO THE BOARD OF COMMISSIONERS OF THE
HOUSING AUTHORITY OF THE COUNTY OF SAN BERNARDINO AND RECORD
OF ACTION

December 8, 2020

FROM
MARIA RAZO, Executive Director, Housing Authority of the County of San Bernardino

SUBJECT
Contract with Aleshire & Wynder LLP for General Legal Counsel Services

RECOMMENDATION(S)

1. Approve Contract No. PC1180, effective December 9, 2020, with Aleshire & Wynder LLP for
General Legal Counsel Services for an amount not to exceed $130,000 for a two-year base
period through December 8, 2022, with three single-year options to extend the contract until
no later than December 8, 2025.

2. Authorize and direct the Executive Director to execute and deliver the contract to Aleshire &
Wynder LLP and, upon consultation with Legal Counsel, to approve any non-substantive
revisions necessary to complete the transaction.

(Presenter: Maria Razo, Executive Director, 332-6305)

GOALS & OBJECTIVES

HACSB has secured the resources needed for accomplishing its mission.

HACSB is a leading developer and provider of affordable housing in the County of San
Bernardino.

HACSB communication is open, honest and consistent.

FINANCIAL IMPACT

This contract is not expected to exceed $130,000 for a two-year base period through December
8, 2022 and is funded by the Housing Authority of the County of San Bernardino’s (HACSB)
administrative and operations budgets.

BACKGROUND INFORMATION
As a public entity, HACSB requires general legal counsel services that specialize in public
agencies and municipalities. The required level of legal expertise includes, but is not limited to,
the following areas: public housing authority law; Ralph M. Brown Act; Public Records Act;
Political Reform Act; conflicts of interest laws; general public entity and municipal law; California
Government Code; public employment labor laws, policies and litigation; preparation, review and
adoption of legal opinions, contracts, memoranda of understanding, resolutions and policies;
legislative and administrative (regulatory) law, both California and federal, including proposed and
enacted legislation; emergency legal services as needed; and attendance at the Board of
Commissioners meetings. If approved, Aleshire & Wynder LLP will provide HACSB the above
legal expertise along with the following legal counsel services in the areas of:

e Legal advisor to the Board of Commissioners, Executive Director and/or delegated
HACSB staff
Housing programs
Development/Modernization program
Contracting and Procurement Legal Services
Legal representative of HACSB
General Legal Services for personnel and Labor Relations
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PROCUREMENT

The Procurement and Contracts Department advertised a “Request for Proposal’ (RFP) for
General Legal Counsel Services (RFP PC1180) on July 8, 2020 which resulted in the receipt of
six proposals. Outreach efforts included email invitations via PlanetBids, our eBidding website to
five vendors and posting on the agency’s website. The proposals were evaluated per the
requirements of the RFP along with interviews with the top three highest scoring firms. Aleshire
and Wynder LLP was deemed the most responsive, reasonably priced, and determined qualified
to provide this service to HACSB.

Responses were received by the deadline from the following organizations:
Firm: Location: Evaluation Interview Total:
Score: Score:
Aleshire & Wynder LLP Irvine, CA 346 251 597
I\S/:S;/;:yB; L’Olrr]ﬂi rg)pl)eL)I/_P Indian Wells, CA 329 242 S71
Best Best & Krieger Ontario, CA 319 195 514
Ballard Spahr LLP Baltimore, MD 285 N/A N/A
Jones & Mayer Fullerton, CA 273 N/A N/A
Clark Hill LLP Los Angeles, CA 237 N/A N/A

Based on the responses for these services, which were solicited to an adequate number of
sources and in accordance with Title 2 Code of Federal Regulations Part 200, staff recommends
awarding a contract for General Legal Counsel Services to Aleshire & Wynder LLP and authorize
and direct the Executive Director to execute and deliver the contract and, upon consultation with
Legal Counsel to approve any non-substantive revisions to complete the transaction.

REVIEW BY OTHERS
This item has been reviewed by Legal Counsel (Julie J. Surber, Principal Assistant County
Counsel, 387-5455) on November 23, 2020.
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THIS LEGAL SERVICES AGREEMENT FOR GENERAL COUNSEL (“Agreement”) is made as of the 9™ day
of December, 2020 (“Effective Date”), by and between Aleshire & Wynder LLP, a California Limited Liability Partnership
(“Attorneys”), and the HOUSING AUTHORITY OF THE COUNTY OF SAN BERNARDINO, a California public
corporation (“‘HACSB”).

RECITALS

WHEREAS, HACSB is a public corporation located in San Bernardino County, State of California, and
committed to provide affordable and safe public housing for low and moderate income families; and

WHEREAS, HACSB issued a Request for Proposals for law firms to provide legal services to HACSB and
act as HACSB'’s general counsel (“General Counsel”); and

WHEREAS, Attorneys submitted a proposal to provide General Counsel services to HACSB; and

WHEREAS, HACSB has determined that it is in the best interest of HACSB to retain Attorneys to act as
HACSB’s General Counsel and Attorneys agree to perform such legal services; and such other matters as may be
assigned; and,

WHEREAS, Attorneys has offered to provide certain services to HACSB, and HACSB wishes to retain
Attorneys for the provision of such services.

OPERATIVE PROVISIONS

NOW, THEREFORE, in consideration of the foregoing Recitals, which Recitals are incorporated herein by this
reference, and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged,
and for the mutual covenants contained herein, Attorneys and HACSB hereby agree as follows:

ARTICLE 1. Representation of HACSB.

a. HACSB hereby retains the services of Attorneys to advise, represent and assist in the representation of
the HACSB, its officers and employees in the matters referred to above in the fourth recital above, and to provide such
other advice, services and representation on other matters as may be assigned by HACSB.

b. Fred Galante is hereby appointed General Counsel for HACSB and Adrian Guerra is appointed Deputy
General Counsel for HACSB. General Counsel may, from time to time, assign alternate attorneys employed by
Attorneys to perform the legal services set forth in this Agreement. General Counsel and Deputy General Counsel may
not be changed by Attorneys without the written approval of HACSB.

c. If Attorneys require assistance from attorneys not associated or affiliated with Attorneys who specialize in
a specific field, Attorneys will charge and HACSB agrees to pay the billing rate for those attorneys. Attorneys shall
obtain the written consent of Executive Director, including approval as to any billing rates, prior to engaging any attorney
not affiliated or associated with Attorneys to provide legal services to HACSB.

d. Attorneys represent and warrant to HACSB that Attorneys and its employees, agents, and any
subcontractors have all licenses, permits, qualifications, and approvals of whatsoever nature legally required to practice
their respective professions. Attorneys represent and warrant to HACSB that Attorneys and its employees, agents, any
outside counsel shall, at their sole cost and expense, keep in effect at all times during the Term of this Agreement any
licenses, permits, and approvals legally required to practice their respective professions. In addition to the foregoing,
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Attorneys and any outside counsel shall obtain and maintain during the Term of this Agreement any required business
licenses from HACSB.

e. Itis understood that Attorneys, in Attorneys performance of any and all duties under this Contract, except
as otherwise specifically provided in this Contract, have no authority to bind HACSB to any agreements or undertakings.

f. In the performance of all services under this Contract, Attorneys shall be, and acknowledge that Attorneys
are, in fact and law, independent contractors and not agents or employees of HACSB. Attorneys have and retain the
right to exercise full supervision and control of the manner and methods of providing services to HACSB under this
Contract. Attorneys retain full supervision and control over the employment, direction, compensation and discharge of
all persons assisting Attorneys in the provision of services under this Contract. With respect to Attorneys’ employees,
if any, Attorneys shall be solely responsible for payment of wages, benefits and other compensation, compliance with
all occupational safety, welfare and civil rights laws, tax withholding and payment of employee taxes, whether federal,
state or local, and compliance with any and all other laws regulating employment.

ARTICLE 2. Statement of Work. Attorneys shall furnish all labor, materials, tools, equipment, and
supervision to perform all work required in the Statement of Work set forth on Exhibit “A”, attached hereto and
incorporated herein by reference (“Work”). In connection with its performance of the Work, Attorneys shall comply with
all of the Contract Documents (as hereinafter defined). The Attorneys shall perform the Work on an as needed basis.

ARTICLE 3. Coordination of Services. Attorneys shall consult with HACSB through the Executive Director
concerning all substantive positions and procedural steps to be taken by Attorneys in the course of advice and
representation pursuant to this Contract.

ARTICLE 4. Authority of Executive Director. Except as specifically limited herein by HACSB’s Board of
Commissioners, the Executive Director shall have the authority to exercise all HACSB rights and authority under this
Contract.

ARTICLE 5. Contract Documents. This Agreement incorporates by reference all of the following documents
(“Contract Documents”):
1. Statement of Work, attached hereto as Exhibit “A”.

2. Schedule of Fees, attached hereto as Exhibit “B” and incorporated herein by this reference (“Schedule
of Fees”).

3. Additional General Provisions attached hereto as Exhibit “C” and incorporated herein by this reference.

4. All agreements, representations, warranties, covenants, and certifications of Attorneys made in
connection with the procurement of this Agreement.

5. All applicable Federal, State, and Local laws, ordinances and regulations related to this Agreement shall
be incorporated herein by this reference.

This Agreement is funded by the U.S. Department of Housing and Urban Development (“HUD”), and is subject to all
regulations and requirements for agreements funded by HUD. Federal Regulations may be found at
http://www.gpoaccess.gov. State of California regulations may be found at http://www.leginfo.ca.gov.

ARTICLE 6. Time of Completion. Attorneys shall commence work under this Agreement for a two year base
period beginning on December 9, 2020 and shall continue through December 8, 2022, with the option to extend this
Agreement for three single-year options, but not later than through December 8, 2025, unless modified or terminated in
accordance with Agreement provisions including Article 24.
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ARTICLE 7. Price.

a. Unless otherwise specified in the Statement of Work, HACSB agrees to pay Attorneys for the provision of
General Counsel Services at the hourly rates as stated in the Schedule of Fees (Exhibit “B”) for a total sum not to
exceed $130,000.00 (“Agreement Price”) for the two year base contract period, plus reimbursable costs and expenses
as further described hereinafter; in consideration for the Work and the performance by Attorneys of all of its obligations
hereunder.

b. Attorneys shall bill for their costs and expenses on a pass-through basis as an advance by Attorneys and
without any profit or other mark-up.

c. Reimbursable ordinary costs and expenses shall be limited to:

1. Deposition fees;
2. Transcript fees;
3. Process service;
d. Reimbursable extraordinary costs and expenses shall include charges for which Attorneys have

obtained Executive Director’s prior approval. Such expenses shall be limited to:

1. Consultants, investigators and experts, their travel, lodging and meals;
2. Witnesses, their travel, lodging and meals;
3. Attorneys out of local area travel, lodging and meals;
4. Any expense item estimated to equal or exceed Five Hundred dollars ($500.00).
e. Non-reimbursable costs and expenses shall include, but not be limited to:
1. Rent, utilities, word processing, couriers, telephone charges, office supplies, support staff,

local area travel, lodging and meal expenses, alcoholic beverages of any kind (beer, wine, etc.), Westlaw, Lexis or
other provider charges for legal research, postage, faxes and photocopying/document reproduction costs of any type;

2. Charges for time spent to provide necessary information for monthly billing statements and
HACSB audits or billing inquiries; and,

3. Charges for work performed and otherwise reimbursable extraordinary costs and expenses
which had not been authorized by HACSB. Such work and costs/expenses shall be a gratuitous effort by Attorneys.

f. The “local area” is defined as any place within fifty (50) miles of any Attorneys’ office and any place
within the southern California counties of Imperial, Kern, Los Angeles, Orange, Riverside, San Bernardino, San Diego,
San Luis Obispo, Santa Barbara and Ventura.

ARTICLE 8. Performance of Work. Attorneys shall perform its services in a manner consistent with that
degree of care and skill ordinarily exercised by members of the same profession currently practicing under similar
circumstances. Attorneys acknowledge that HACSB has the right to review the services performed by Attorneys and may,
in its discretion, reject such services as set forth in the Additional Provisions. In the event HACSB rejects any such services,
at HACSB's election: (a) Attorneys shall promptly correct any such deficiencies in the Work, or (b) the deficient Work shall
be stricken from this Agreement and Attorneys shall not be paid for such portion of the Work.

Attorneys shall maintain any and all ledgers, books of account, invoices, vouchers, canceled checks, and

other records or documents evidencing or relating to charges for services or expenditures and disbursements charged
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to HACSB under this Agreement for a minimum of three (3) years, or for any longer period required by law, from the

date of final payment to the Attorneys pursuant to this Agreement.

ARTICLE 9. Prior Approval. Unless otherwise instructed by the Executive Director, Attorneys must obtain
the prior approval of the Executive Director concerning the following:

a.

b.

e.

f.

Retention of any consultant or expert witness to assist with this matter;

Making any settlement proposal on HACSB's behalf;

Filing any action, response or motion;

Scheduling any deposition;

Undertaking research of more than twelve (12) hours on any particular issue; and,

Any expense item exceeding Five Hundred dollars ($500.00).

ARTICLE 10. Copies of Work Attorneys Will Provide to HACSB. Attorneys must promptly provide the
Executive Director with copies of all:

a.
b.

C.

Pleadings and legal memoranda prepared in connection with any HACSB matter hereunder;
Court rulings; and,

Significant correspondence and information related to any HACSB matter hereunder, specifically

including, but not limited to responses to HACSB or independent auditors concerning pending or threatened

litigation and/or unasserted claims and assessments.

ARTICLE 11. HACSB’s Right to Stop Work. HACSB has the right to require Attorneys to stop or suspend
Work pursuant to the “Stop Work” provisions of the Additional Provisions.

ARTICLE 12. Conflicts.

a.

No Present Conflicts. The Attorneys have no present or contemplated employment that is adverse to
HACSB. The Attorneys agree that it shall not represent clients in matters, either litigation or non-litigation,
against HACSB. However, the Attorneys may have past and present clients or may have future clients, who,
from time to time, may have interests adverse to HACSB and the Attorneys reserves the right to represent
such clients in matters not connected with its representation of HACSB.

Duty to Disclose Future Conflicts. If a potential conflict of interest arises in the Attorney’s representation of
two clients, if such conflict is only speculative or minor, Attorneys shall inform HACSB and seek waivers from
each client with regards to such representation. However, if real conflicts exist, the Attorneys would withdraw
from representing either client in the matter, and assist them in obtaining special counsel.

No Conflict in Violation of California Rules of Professional Responsibility. Attorneys may serve other clients,
but none whose activities within the corporate limits of HACSB or whose business, regardless of location,
would place Attorneys in a “conflict of interest,” as that term is defined in the rules of professional responsibility
governing Attorney’s profession, unless such conflict may be waived by HACSB and HACSB chooses to
waive such conflict in writing.

ARTICLE 13. Limit of Engagement. This Agreement does not and shall not be construed to create any
partnership or agency whatsoever. Attorneys are an independent contractor of the HACSB and shall not be deemed to be

an employee, partner, joint venture, agent or legal representative of HACSB for any purpose, nor shall Attorneys have any
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authority or power to act for, or to undertake any obligation or responsibility on behalf of, HACSB or corporations affiliated
with HACSB, other than as expressly herein provided.

ARTICLE 14. Responsibilities of HACSB. If information, data, or documentation necessary to facilitate
Attorneys’ performance of the Work is required to be provided by HACSB, HACSB shall provide such information upon
request by Attorneys. It is Attorneys’ responsibility to determine if any such information is necessary in order to perform
its obligations hereunder and to request such information from HACSB in a sufficient amount of time in order for

Attorneys to perform the Work hereunder.

ARTICLE 15. Additional Work.

a.

In the event that the parties mutually agree that additional and further work beyond that specified in the
Statement of Work (“Additional Work”) is required to be performed by Attorneys, such Additional Work
shall be memorialized in a Work Authorization Addendum executed by HACSB and Attorneys. The
Work Authorization shall include and specifically identify the types of services required to perform as part
of the Additional Work, all significant material to be delivered to HACSB, the time schedule for
completion of the Additional Work, and the price for such Additional Work.

Nothing herein shall obligate HACSB to utilize Attorneys to perform the Additional Work or in any way
limit HACSB's rights to utilize third parties to perform or assist in performing the Additional Work. In no
event shall Attorneys commence performance of the Additional Work until it has received written consent
executed by a duly authorized representative of HACSB.

In the event that HACSB provides a Work Authorization for Additional Work, all of the terms and
conditions of this Agreement shall apply to the performance of such Additional Work.

ARTICLE 16. Attorneys’ Obligation to Stop Work. Personnel resources will not be expended (at a cost to
HACSB) on task accomplishment in excess of estimated work hours required unless the procedure below is followed:

a.

If, in the performance of the Work, Attorneys determines that the Work to be performed under this
Agreement cannot be accomplished within the estimated work hours, Attorneys will immediately
notify HACSB in writing of Attorneys' estimate of the work hours which will be required to complete
the Work. Upon receipt of such notification, HACSB may:

i. Authorize Attorneys to expend the estimated additional work hours or service in excess of
the original estimate necessary to accomplish the Work Authorization (such an authorization
not unreasonably to be withheld); or

ii. Terminate this Agreement; or

iii. Alter the scope of the Work in order to define tasks that can be accomplished within the
remaining estimated work hours.

HACSB will notify Attorneys in writing of its election within seven (7) calendar days after receipt of
Attorneys' notification. If notice of the election is given to proceed, Attorneys may expend the
estimated additional work hours or services, as memorialized in a Work Authorization signed by
Attorneys and HACSB. In the event that HACSB fails to notify Attorneys within such seven (7)
calendar day period, Attorneys shall provide a second notice to HACSB requesting a determination.
Attorneys shall not proceed with the Work until such time as HACSB has made an election as to how
it wishes to proceed, and a Work Authorization has been approved.
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ARTICLE 17. Invoicing and Payment for Services. During the execution of each task assignment (as set
forth in the Statement of Work) which involves the delivery to HACSB of identified services (as defined in the Statement
of Work), Attorneys may submit periodically to HACSB invoices reflecting the cost of the individual services, determined
on the basis of the lesser of either:

a.

The number of work-hours expended by Attorneys in the performance of the Work, less any amounts
previously invoiced;

For those services which do not involve delivery to HACSB of identified services, but which are of a
continuing nature, Attorneys may submit invoices reflecting a pro-rata cost of the services, less any
amount previously invoiced. Actual progress payment amounts for such services, must be based on
at least equivalent services rendered, and to the extent practicable, will be keyed to clearly identifiable
stages of progress as reflected in written reports submitted with the invoices.

Upon completion of services in accordance with the acceptance criteria set forth herein, the full
charge for such services, less amounts previously invoiced to HACSB, may be submitted for
payment.

In the event that Additional Work is performed pursuant to a Work Authorization, such Additional
Work shall be paid by HACSB according to the same procedure set forth above with respect to the
Work, unless a different method for payment is specified in such Work Authorization.

Invoices prepared in accordance with this provision will not be submitted more frequently than
monthly to HACSB. All statements and invoices shall indicate the basis for all charges, including the
hours worked or cost incurred, the hourly rate, and a brief description of the work performed.
Attorneys will establish separate billing projects for specific matters and funding categories as
HACSB may direct.

Attorneys are solely responsible for the payment of employment taxes incurred under this Agreement
and any similar federal or state taxes.

In the aggregate, invoices reflecting progress payments will not exceed the Agreement Price, upon
completion of the Agreement, in accordance with the acceptance criteria set forth herein.

No charge for transportation, delivery, express, parcel post, packing, cartage, insurance, license
fees, permits, cost of bonds, or for any other purpose will be paid by HACSB unless expressly
included and itemized in the Statement of Work or Work Authorization.

Payments for any and all invoices or other obligations are satisfied electronically through the
Automated Clearing House (ACH) system. The Attorneys hereby authorizes the HACSB to initiate
payment electronically to any bank account maintained by Attorneys wherever located. Attorneys
shall promptly comply with directions and accurately complete forms provided by HACSB required to
process ACH payments.

ARTICLE 18. Return of HACSB Property. All reports, plans, designs, specifications, field data, construction

documents, and other documents and instruments, including electronic files, but excluding Attorneys’ notes, relating to the
Work shall be and remain the property of HACSB and shall be turned over to HACSB promptly upon the completion of the

Work, or upon the earlier termination of this Agreement. Attorneys hereby waives and assigns to HACSB all intellectual
property or common law rights Attorneys may develop in the Work. Attorneys shall not use any trademarks owned by
HACSB without HACSB’s prior written authorization.
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ARTICLE 19. Confidential Information. HACSB agrees to make available to Attorneys information that may be
needed to perform the Work. Such information may include information HACSB considers to be confidential. For purposes
hereof, “Confidential Information” of HACSB means any nonpublic, proprietary information or technology used in
HACSB'’s business, and any materials evidencing the same (specifically, including, without limitation, technical data or
know-how relating to development plans, business plans, services, customers, markets, inventions (whether patentable
or not), processes, designs, drawings, research, developments, strategies, marketing and/or financial information).
Unless HACSB acknowledges that any such information provided under this Agreement is not Confidential Information,
all information provided by HACSB to Attorneys shall be considered to be Confidential Information. Unless approved
in advance in writing or compelled to make such disclosure by a government agency, by court order, or by law, Attorneys
shall not disclose, transfer, distribute or allow access to any of HACSB’s Confidential Information to any third parties,
except those individuals employed by Attorneys and who are specifically authorized by Attorneys to perform the Work
contemplated in this Agreement.

ARTICLE 20. Indemnity; Hold Harmless. Attorneys agrees to defend, save, indemnify and hold harmless
HACSB and all its officers, employees, and agents, against any and all liabilities, claims, judgments, or demands,
including demands arising from injuries or death of persons (Attorneys' employees included) and damage to property,
arising directly or indirectly out of the professionally negligent performance of the Work, the obligations herein
undertaken or out of the operations conducted by Attorneys, save and except claims or litigation to the extent arising
through the active negligence or willful misconduct of HACSB. Attorneys shall reimburse HACSB for any expenditures,
including reasonable attorneys' fees, HACSB may incur arising out of any such claim or litigation, and, if requested by
HACSB, Attorneys shall defend any such suits at the sole cost and expense of Attorneys with counsel selected by
HACSB.

ARTICLE 21. Compliance with Contract Documents. Attorneys shall comply with all of the Contract
Documents in connection with the performance of the Work hereunder. In the event of any conflict between this
Agreement and the Contract Documents, the Contract Documents shall control.

ARTICLE 22. Assignment. HACSB and Attorneys recognize and agree that this Agreement contemplates
personal performance by Attorneys and is based upon a determination of Attorney’s unique personal competence,
experience, and specialized personal knowledge. Moreover, a substantial inducement to HACSB for entering into this
Agreement was, and is, the professional reputation and competence of Attorneys. Attorneys may not assign this
Agreement or any interest therein without the prior written approval of the Executive Director. Attorneys shall not
subcontract any portion of the performance contemplated and provided for herein, other than to outside counsel as
described in Article 1 of this Agreement, without prior written approval HACSB.

ARTICLE 23. Rights and Remedies of HACSB for Default.

In the event any goods furnished or services provided by Attorneys in the performance of the Work should fail
to conform to the requirements herein, or to the sample submitted by Attorneys, HACSB may reject the same, and it
shall become the duty of Attorneys to reclaim and remove the item promptly or to correct the performance of services,
without expense to HACSB, and immediately replace all such rejected items with others conforming to the Agreement.

a. In addition to any other rights and remedies HACSB may have, HACSB may require Attorneys, at
Attorneys’ expense, to ship goods via air freight or expedited routing to avoid or minimize actual or
potential delay if the delay is the fault of Attorneys.

b. In the event of the termination of the Agreement, either in whole or in part, by reason of default or
breach by Attorneys, any loss or damage sustained by HACSB in procuring any items which
Attorneys agreed to supply shall be borne and paid for by Attorneys.
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C. HACSB reserves the right to offset the reasonable cost of all damages caused to HACSB against
any outstanding invoices or amounts owed to Attorneys or to make a claim against Attorneys
therefore.

ARTICLE 24. Termination. HACSB has the right to terminate this Agreement for convenience or default as
set forth in the Contract Documents. In addition, HACSB may terminate this Agreement if Attorneys should file a
bankruptcy petition and/or be adjudged a bankrupt, or if Attorneys should make a general assignment for the benefit of
creditors, or if a receiver should be appointed on account of insolvency. HACSB may serve written notice upon
Attorneys of its intention to terminate the Agreement. The notice shall contain the reasons for such intention to
terminate the Agreement, and, unless within ten (10) days after serving such notice, such violation shall cease and
satisfactory arrangements for correction thereof be made, upon the expiration of the ten (10) days, the Agreement shall
cease and terminate. In the event of any such termination, HACSB shall serve written notice thereof upon any surety
and Attorneys, and any such surety shall have the right to take over and perform Attorneys’ obligations pursuant to this
Agreement; provided, however, that if such surety does not provide HACSB written notice of its intention to take over
and perform the Work required under this Agreement within fifteen (15) days after receiving such written notice, or such
surety does not commence performance thereof within thirty (30) days after providing such written notice to HACSB,
HACSB shall have the right to perform all uncompleted portions of the Work and to prosecute the same to completion
by contract or by any other method it deems advisable, for the account and at the expense of Attorneys, and Attorneys
and its surety shall be liable to HACSB for any excess costs occasioned HACSB thereby and, in such event, HACSB
may, without liability for doing so, take possession of and utilize in completing the Work, such materials, appliances,
and other property belonging to Attorneys as may be on the site of the Work and necessary for the performance of the
Work.

ARTICLE 25. No Waiver. No waiver by the parties hereto of any default or breach of any term, condition or
covenant of this Agreement shall be deemed to be a waiver of any subsequent default or breach of the same or any other
term, condition or covenant contained herein.

ARTICLE 26. Modification. This written Agreement may not be later modified except by a further writing signed
by HACSB and Attorneys and no term of this Agreement may be waived, except by writing signed by the party waiving the
benefit of such term. No oral understanding or agreement not incorporated in this Agreement is binding on any of the
parties.

ARTICLE 27. Notices. All notices required pursuant to this Agreement shall be communicated in writing,
and shall be delivered in person, by commercial courier providing proof of delivery, or by certified mail, return receipt
requested. All notices sent pursuant to this Agreement shall be addressed as follows:

If to HACSB: If to Attorneys:

Angie Lardapide, Procurement & Contracts Supervisor Fred Galante, Partner

Housing Authority of the County of San Bernardino Aleshire & Wynder, LLP

715 E. Brier Dr. 18881 Von Karman Ave. #1700
San Bernardino, CA 92408 Irvine, CA 92612
alardapide@hacsb.com fgalante @awattorneys.com

Notices will be deemed effective upon receipt or rejection only.

ARTICLE 28. Attorney’s Fees and Costs. If any action at law or in equity, including action for declaratory
relief, is brought to enforce or interpret provisions of this Agreement, the prevailing Party shall be entitled to reasonable
attorney's fees and costs, which may be set by the court in the same action or in a separate action brought for that

purpose, in addition to any other relief to which such Party may be entitled.
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ARTICLE 29. Complete Agreement. This written Agreement is the final, complete and exclusive statement and
expression of the agreement between HACSB and Attorneys and of all the terms of this Agreement and cannot be varied,
contradicted, nor supplemented by evidence of any prior or contemporaneous oral or written agreements.

ARTICLE 30. Applicable Law/Venue. This Agreement shall be construed and interpreted in accordance with
the laws of the State of California, with proper venue for any litigation in San Bernardino County, California.

ARTICLE 31. Severability; Headings. If any portion of this Agreement is held invalid or inoperative, the other
portions of this Agreement shall be deemed valid and operative and so far as is reasonable and possible, effect shall be
given to the intent manifested by the portion held invalid or inoperative. The section headings herein are for reference
purposes only and are not intended in any way to describe, interpret, define or limit the extent or intent of this Agreement or
of any part hereof.

ARTICLE 32. Interpretation. Should any provision of this Agreement require interpretation, it is agreed that
the person or persons interpreting or construing the same shall not apply a presumption that the terms of this Agreement
shall be more strictly construed against one party by reason of the rule of construction that a document is to be
construed more strictly against the party who itself or through its agent or counsel prepared the same or caused the
same to be prepared; it being agreed that the agents and counsel of all of the parties have participated equally in the
negotiation and preparation of this Agreement. The language in all parts of this Agreement shall be in all cases
construed simply, fairly, equitably and reasonably, according to its plain meaning and not strictly for or against any of
the parties.

ARTICLE 33. Counterparts. This Agreement may be executed in any number of counterparts, each of which
so executed shall be deemed to be an original, and such counterparts shall together constitute one and the same
Agreement. The parties shall be entitled to sign and transmit an electronic signature of this Agreement (whether by
facsimile, PDF or other email transmission), which signature shall be binding on the party whose name is contained
therein. Each party providing an electronic signature agrees to promptly execute and deliver to the other party an
original signed Agreement upon request.

[END — SIGNATURES ON NEXT PAGE]
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IN WITNESS WHEREOF, HACSB and Attorneys have entered into this Agreement as of the Effective Date.

ATTORNEYS

By: (Affix seal if a corporation)
Name:

Its:

Date:

CERTIFICATE OF CORPORATE AUTHORITY

l, , certify that | am the of the
corporation named as Attorneys herein; that who signed this
Agreement on behalf of Attorneys, was then of said corporation; that said

Contract was duly signed for and in behalf of said corporation and its governing body and is within the scope of its
corporate powers.

By:
Name:

Its:
Date:

HOUSING AUTHORITY OF THE COUNTY OF SAN BERNARDINO
County of San Bernardino, California

By:

Date:
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EXHIBIT “A”
STATEMENT OF WORK

Attorneys will provide all necessary legal services as General Counsel to HACSB. Attorneys shall have demonstrated
legal expertise in the following areas, including but not limited to: public housing authority law; Ralph M. Brown Act;
Public Records Act; Political Reform Act; conflicts of interest laws; general public entity and municipal law; California
Government Code; public employment labor laws, policies and litigation; preparation, review and adoption of legal
opinions, contracts, memoranda of understanding, resolutions and policies; legislative and administrative (regulatory)
law, both California an federal, including proposed and enacted legislation; emergency legal services as needed; and
attendance at the Board of Commissioners meetings.

SCOPE OF REQUIRED SERVICES

1. Legal advisor to the Board of Commissioners, Executive Director and/or delegated HACSB staff:

(a) Review Board meeting agendas to ensure compliance with the California Open Meeting Law.

(b) Attend Regular and Special Board Meetings and be prepared to advise the Board regarding:

(1) The aforementioned California Open Meeting Law.
(2) Relevant regulatory requirements that govern federally subsidized housing programs.

(3) Relevant contractual or inter-local agreement obligations that either are or may become
binding upon the HACSB.

(4) The legal impact and/or consequence of administrative policy decisions.
(5) HACSB policies and procedures.
(6) HACSB By-Laws.

(7) Relevant Code of Federal Regulations (CFR); California Revised Statutes (CRS); Municipal
codes; California Public Contract Codes and Government Codes.

(8) Responding to inquiries by Commissioners and the Public.

2. Housing Programs: To perform all legal services in connection with and to be responsible for all legal
phases of the planning, development, occupancy financing and compliance of all affordable rental & for-
sale housing projects and programs to be undertaken by the HACSB. Such services include, but are
not limited to the following:

(@)
(b)
(©)
(d)
(e)

)

(9

(h)

Public Housing Program

Moving to Work Designation

Section 3 Program

Housing Choice Voucher (Section 8) Program

Housing Authority owned or managed developments, including tax credit financed
developments.

Landlord/tenant issues, including evictions, lease preparation and interpretation and premise
liability; evictions and attendance at court proceeding when requested by the HACSB.
(Optional)

Fair Housing issues, including claims involving violations of the Fair Housing Act, ADA and
Section 504 or the Rehabilitation Act.

To perform all legal services related to affordable housing program restrictions and
compliance. To include: Negotiation and documentation of affordable housing restrictions
and provisions of adequate performance security; Negotiation and drafting of affordable
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0

(k)

(0

(m)

(n)

(0)

(P)

housing restrictions and liens; Enforcement of affordable housing agreements; Negotiation
and documentation of compliance "settlements."; General consultation related to potential
program changes.

Provide legal advice and assistance to the HACSB’s governing body and staff on all legal
matters affecting such projects and programs.

Preparation and review of contracts with owners, surveyors, land negotiators, cost estimators,
architects, appraisers, attorneys and all parties having dealings of a legal nature with
the HACSB regarding planning, development and initial occupancy of a project; review and
legal approbation for such contracts and payments thereon; handling of all other legal matters
arising under such contracts with the HACSB.

Provide, as necessary, legal services in preparing such documents as may be necessary
in connection with exceptions and variances from zoning, building and inspection ordinances
and regulations; appearance and representation of the HACSB before public bodies and in
court in all litigated matters (except as "unusual” litigation as hereinafter defined.) "Litigated
matters include but are not limited to the following matters: Defending Writ of Mandate in
Section 8 matters; Construction Defect Litigation; Judicial Foreclosure matters, including the
appointment of receivers, if necessary or appropriate; Condemnation matters; Commercial
litigation; Appellate work relating to litigated matters, if necessary; Employment related litigation;
42 USC 1983 complaints; Payroll liability issues.

Provide, as necessary, legal services in securing the approval of local public entities such
as the approval of the local governing body of applications for preliminary loans, of local
cooperation agreements and of low-income projects.

Provide, as necessary, legal services in the preparation of application for federal financial
assistance and the preparation and adoption of development programs, resolutions and
policies necessary for the establishment of a complete tenant service and operation program.

Provide, as necessary, legal services in acquiring any interest in real property: rendition of
advice and assistance in the preparation of necessary documents regarding such acquisition;
approval of title insurance policies; rendition of legal opinions regarding title or an interest
in real property acquired by the HACSB; and in projects to be acquired by the turnkey
method to assist in the negotiation, drafting and review of procedures and documents
involving the selection of the developer, the entering into of letters of intent and contacts of
sale, the acquisition of title, and participation of closing or "settlement" transaction upon
completion of the turnkey project.

In any project being constructed through the conventional competitive bidding procedures,
Counsel is to provide review of documents relating to the award of construction contracts,
including the construction contract, specifications and performance and payment bonds.

To provide, as necessary, legal services in connection with the leasing or subleasing of
property, the entering into of agreements to lease, options to purchase property and the sale
of dwelling units to tenants.

3. Development/Modernization program, including, but not limited to:

(@)
(b)
(©)
(d)
(e)
®

Real estate transactions.

Zoning, building and inspection codes and regulations.
Court proceedings.

Construction contracts.

Property, Purchase, Sale and Lease agreements.

Partnership development and contract documents.

4, Contracting and Procurement Legal Services, including, but not limited to:

(@)

Review of solicitations and contracts for the procurement of goods, equipment, services,
properties and construction projects.
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(b)
(©)
(d)
(e)

Risk and liability exposure issues.
Contractual conflicts.
Compliance with federal, state and local codes, regulations and requirements.

HACSB Contract & Procurement policies and procedures.

) Construction contract and procurement issues, including claims involving payment and
performance bonds, change order requirements, owner liability and various procurement issues.

(9) Federal and State Prevailing Wage Regulations and Requirements.

5. Legal representative of the HACSB, including, but not limited to:

(@) Appearance for and representation of the HACSB at judicial proceedings involving landlord-
tenant issues; contractual disputes with contractors; etc.

(b) Defending the HACSB in or initiating on its behalf, breach of contract actions that will not require
or involve complex litigation.

(c) Referring legal matters to the HACSB'’s insurance carrier for resolution and/or defense.

(d)  As directed by the HACSB, the potential supervising, managing or otherwise coordinating all
legal services provided on behalf of the HACSB.

(e) Attendance and representation of the HACSB at administrative meetings, hearings, quasi-
judicial forums, etc. on the Federal, state and local levels.

4] Preparation and/or review of HACSB contracts, inter-agreements and Memorandums of
Understanding.

(9) Review of HACSB’s policies and procedures to determine compliance with applicable Federal,
state and/or local law.

(h)  Preparation, review and/or modification of legal documents utilized by the HACSB in the course
of business to ensure and/or determine compliance with applicable Federal, state and local law.
These documents may include Board resolutions and meeting minutes, lease agreements,
employment applications/forms and housing program forms and notices.

0] Attendance and participation at meetings about and/or with entities having legal business with
the HACSB.

()  Risk and liability exposure issues.

(k)  Conflicts of interest.

()  Clarification regarding general legal issues as they arise.

(m) Provision of legal opinions on various subjects.

(n) Assistin selection of attorneys needed in specialized fields of practice such as environmental law,

bankruptcy law, and civil rights and construction law.

6. General Legal Services for personnel and Labor Relations:

(a) Personnel advisory and related employment support consultation, to include interpretation

of state, federal and local regulations, personnel policies, memorandum of
understanding and preparation of legal opinions and documents.

Other legal services that the HACSB may have need of during the term of the Agreement
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EXHIBIT “B”

SCHEDULE OF FEES

All work will be performed on an hourly rate basis according to the following:

Labor
Category:

Partner

Associate
Law Clerk
Paralegal

Document
Clerk

Yr. 1
20-21

$260.00
$230.00
$135.00
$135.00
$70.00

Yr. 2
21-22

$260.00
$230.00
$135.00
$135.00
$70.00

Hourly Rates:

Option Year
22-23

$267.80
$236.90
$139.00
$139.00

$70.00

Option Year
23-24

$267.80
$236.90
$139.00
$139.00

$70.00

Option Year
24-25

$275.00
$240.00
$140.00
$140.00
$70.00
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EXHIBIT “C”
ADDITIONAL GENERAL PROVISIONS

DEFINITIONS: The following terms shall be given the meaning shown, unless context requires otherwise or
a unique meaning is otherwise specified.

a. Business Entity” means any individual, business, partnership, joint venture, corporation, S-
corporation, limited liability corporation, limited liability partnership, sole proprietorship, joint stock
company, consortium, or other private legal entity recognized by statute.

b. “Contractor” means the Attorneys with whom the Housing Authority of the County of San Bernardino

enters into this Agreement. Contractor shall be synonymous with “supplier”, “vendor” or other similar
term.

c. “HACSB” means the Housing Authority of the County of San Bernardino, its employees and
authorized representatives, including without limitation any department, agency, or other unit of
HACSB.

d. “Non-routine maintenance” means duties or tasks that ordinarily would be performed on a regular
basis in the course of upkeep of property, but have become substantial in scope because they have
been put off, and involve expenditures that would otherwise materially distort the level trend of
maintenance expenses. Replacement of equipment and materials rendered unsatisfactory because
of normal wear and tear by items of substantially the same kind does qualify, but reconstruction,
substantial improvement in the quality or kind of original equipment and materials, or remodeling that
alters the nature or type of housing units does not qualify.

COMPLIANCE WITH STATUTES AND REGULATIONS: Contractor warrants and certifies that in the
performance of this Agreement, it will comply with all applicable statutes, rules, regulations and orders of the
United States, the State of California and HACSB and agrees to indemnify HACSB against any loss, cost,
damage or liability by reason of Contractor’s violation of this provision.

CONTRACTOR’S POWER AND AUTHORITY: Contractor warrants that it has full power and authority to
enter into and perform its obligations under this Agreement, and will hold HACSB harmless from and against
any loss, cost, liability, and expense (including reasonable attorney fees) arising out of any breach of this
Agreement. Further, Contractor agrees that it will not enter into any arrangement with any third party which
might abridge any rights of HACSB under this Agreement.

TRANSPORTATION COSTS AND OTHER FEES OR EXPENSES: No charge for delivery, express, parcel
post, packing, cartage, insurance, license fees, permits, cost of bonds, or for any other purpose will be paid
by HACSB unless expressly included and itemized in the Agreement.

a. Contractor must strictly follow Agreement requirements regarding Free on Board (F.O.B.), freight
terms and routing instructions. HACSB may permit use of an alternate carrier at no additional cost
to HACSB with advance written authorization of HACSB.

b. If “orepay and add” is selected, supporting freight bills are required when over $50, unless an exact
freight charge is approved by HACSB n and a waiver is granted in writing and in advance of shipping.

c. On "F.O.B. Shipping Point" transactions, should any shipments under the Agreement be received by
HACSB in a damaged condition and any related freight loss and damage claims filed against the
carrier or carriers be wholly or partially declined by the carrier or carriers with the inference that
damage was the result of the act of the shipper such as inadequate packaging or loading or some
inherent defect in the equipment and/or material, contractor, on request of HACSB, shall at
Contractor's own expense assist HACSB in establishing carrier liability by supplying evidence that
the equipment and/or material was properly constructed, manufactured, packaged, and secured to
withstand normal transportation conditions.

TIME IS OF THE ESSENCE: Time is of the essence in this Agreement.

DELIVERY: Contractor shall strictly adhere to the delivery and completion schedules specified in the
Agreement. Time, if stated as a number of days, shall mean calendar days unless otherwise specified. The
guantities specified herein are the only quantities required. If Contractor delivers in excess of the quantities
specified herein, HACSB shall not be required to make any payment for the excess goods, and may return
them to Contractor, at Contractor’s expense, or utilize any other rights available to HACSB at law or in equity.

SUBSTITUTIONS: Substitution of goods may not be tendered, without advance written consent of HACSB.
Contractor shall not use any specification in lieu of those contained in the Agreement, without written consent
of HACSB.
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10.

11.

12.

13.

INSPECTION, ACCEPTANCE AND REJECTION:

a. Contractor and its subcontractors will provide and maintain a quality assurance system acceptable
to HACSB covering goods and services under this Agreement and will tender to HACSB only those
goods that have been inspected and found to conform to the requirements of this Agreement.
Contractor will keep records evidencing inspections and their result, and will make these records
available to HACSB during performance of the Work and for three years after final payment.
Contractor shall permit HACSB to review procedures, practices, processes and related documents
to determine the acceptability of Contractor’'s quality assurance system or other business practices
related to performance of the Work.

b. All goods may be subject to inspection and test by HACSB or its authorized representatives.

C. Contractor and its subcontractors shall provide all reasonable facilities for the safety and convenience
of inspectors at no additional cost to HACSB. Contractor shall furnish to inspectors all information
and data as may be reasonably required to perform their inspection.

d. All goods to be delivered hereunder may be subject to final inspection, test and acceptance by
HACSB at destination, notwithstanding any payment or inspection at source.

e. HACSB shall give written notice of rejection of goods delivered or services performed hereunder
within a reasonable time after receipt of such goods or performance of such services. Such notice of
rejection will state the respects in which the goods do not substantially conform to their specifications.
If HACSB does not provide such notice of rejection within thirty (30) days, unless otherwise specified
in the Statement of Work, of delivery, such goods and services will be deemed to have been
accepted. Acceptance by HACSB will be final and irreversible, except as it relates to latent defects,
fraud, and gross mistakes amounting to fraud. Acceptance shall not be construed to waive any
warranty rights that HACSB might have at law or by express reservation in this Agreement with
respect to any nonconformity.

SAMPLES:

a. Samples of items may be required by HACSB for inspection and specification testing and must be
furnished free of expense to HACSB. The samples furnished must be identical in all respects to the
products bid and/or specified in the Agreement.

b. Samples, if not destroyed by tests, may, upon request made at the time the sample is furnished, be
returned at Contractor’s expense.

WARRANTY: Unless otherwise specified, the warranties contained in this Agreement begin after acceptance
has occurred.

a. Contractor warrants that goods and services furnished hereunder will conform to the requirements of this
Agreement (including all descriptions, specifications and drawings made a part hereof), and such goods
will be merchantable, fit for their intended purposes, free from all defects in materials and workmanship
and to the extent not manufactured pursuant to detailed designs furnished by HACSB, free from defects
in design. HACSB'’s approval of designs or specifications furnished by Contractor shall not relieve
Contractor of its obligations under this warranty.

b. All warranties, including special warranties specified elsewhere herein, shall inure to HACSB, its
successors, assigns, customer agencies and users of the goods or services.

SAFETY AND ACCIDENT PREVENTION: In performing the Work under this Agreement on HACSB
premises, Contractor shall conform to any specific safety requirements contained in the Agreement or as
required by law or regulation. Contractor shall take any additional precautions as HACSB may reasonably
require for safety and accident prevention purposes. Any violation of such rules and requirements, unless
promptly corrected, shall be grounds for termination of this Agreement in accordance with the default
provisions hereof.

ACCIDENT PREVENTION: Precaution shall be exercised at all times for the protection of persons (including
employees) and property. The safety provisions of applicable laws, building and construction codes shall be
observed. Machinery, equipment, and other hazards shall be guarded or eliminated in accordance with the
safety provisions issued by the Industrial Accident Commission of the State of California.

INSURANCE: Contractor shall not commence Work under this Agreement until all insurance required under
this paragraph has been obtained and such insurance has been approved by HACSB, nor shall Contractor
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14.

allow any subcontractor to commence work on a subcontract until all similar insurance required of the
subcontractor has been so obtained and approved. Contractor shall furnish HACSB with satisfactory proof of
the carriage of insurance required, and there shall be a specific contractual liability endorsement extending
Contractor's coverage to include the contractual liability assumed by Contractor pursuant to this Agreement.
Any policy of insurance required of Contractor under this Agreement shall also contain an endorsement
providing that thirty (30) days' notice must be given in writing to HACSB of any pending change in the limits of
liability or of any cancellation or modification of the policy. All insurance required hereunder shall be issued
by a California admitted insurance carrier.

The insurance required to be carried by Contractor hereunder shall include:

a. Compensation Insurance and Employer's Liability Insurance. Contractor shall take out and maintain
during the entire term of this Agreement, Workers' Compensation Insurance and Employer's Liability
Insurance for all of employees employed at the site of the project and, in case any work is sublet,
Contractor shall require the subcontractor similarly to provide Workers' Compensation Insurance and
Employer's Liability Insurance for all of the latter's employees unless such employees are covered
by the protection afforded by Contractor.

In signing this Agreement, Contractor makes the following certification, required by Section 1861 of
the Labor Code:

"l am aware of the provision of Section 3700 of the Labor Code which require every
employer to be insured against liability for workers' compensation or to undertake
self-insurance in accordance with the provisions of that code, and | will comply with
such provisions before commencing the performance of the work of this contract.”

b. General Liability Insurance. Contractor, at its own cost and expense, shall maintain personal injury
liability and property damage insurance for the entire term of this Agreement in the amount of One
Million and No/100 Dollars ($1,000,000.00) per occurrence. Such coverage shall include, but shall
not be limited to, protection against claims arising from, and damage to property resulting from,
activities contemplated under this Agreement. Such insurance shall be with insurers and under forms
of policies satisfactory in all respects to HACSB and shall provide that notice must be given to HACSB
at least thirty (30) days prior to cancellation or material change. The following endorsements shall
be attached to the policy:

Policy shall cover on an "occurrence" basis. Policy must cover personal injuries as well as bodily
injuries. Exclusion of contractual liability must be eliminated from personal injury endorsement.

Broad form property damage endorsement must be attached. HACSB is to be named as an
additional insured included on an attached endorsement for any contracts of insurance under this
paragraph b. Coverage shall not extend to any indemnity included on an attached endorsement for
coverage for the active negligence of the additional insured in any case where an agreement to
indemnify the additional insured would be invalid under Subdivision (b) of Section 2782 of the Civil
Code. The policies of insurance shall be considered primary insurance before any policies of
insurance maintained by HACSB. HACSB shall be named as an additional insured with respect to
such general liability insurance policy.

C. Automobile Liability. Contractor, at its own cost and expense, shall maintain automobile insurance
for the period covered by the Contract in the amount of One Million and No/100 Dollars
($1,000,000.00) combined single limit coverage. HACSB shall be named as an additional insured
with respect to such automobile liability insurance policy.

d. Errors and Omissions Liability: $1,000,000; combined single limit bodily and property damage liability
per occurrence and $3,000,000 aggregate or:

e. Professional Liability: $1,000,000; per occurrence and aggregate.

f. Worker's Compensation. A state approved Workers Compensation and Employers Liability

Insurance policy providing benefits as required by law with employer’s liability limits no less than One
Million and No/100 Dollars ($1,000,000) per accident or disease, which covers all employees of the
contractor and each and every contractor.

FORCE MAJEURE: Contractor shall be excused for performing the Work hereunder in the event that
Contractor is unable to perform the Work for one of the following reasons:

a. Acts of God or of the public enemy, and
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15.

16.

17.

18.

19.

20.

21.

b. Acts of the federal, state or local government in either its sovereign or contractual capacity.

Such delay shall be for the period of time that Contractor is delayed from performing the Work as a direct
result of one of the foregoing reasons. Contractor shall provide HACSB notice within three (3) days of any
such force majeure event.

CONTRACTOR'’S LIABILITY FOR INJURY TO PERSONS OR DAMAGE TO PROPERTY:

a. Contractor shall be liable for damages arising out of injury to the person and/or damage to the
property of HACSB, employees of HACSB, persons designated by HACSB for training, or any other
person(s) other than agents or employees of Contractor, designated by HACSB for any purpose,
prior to, during, or subsequent to delivery, installation, acceptance, and use of the goods either at
Contractor’s site or at HACSB's place of business, provided that the injury or damage was caused
by the fault or negligence of Contractor.

b. Contractor shall not be liable for damages arising out of or caused by an alteration or an attachment
not made or installed by Contractor, or for damage to alterations or attachments that may result from
the normal operation and maintenance of the goods provided by Contractor during the Agreement.

INVOICES: Unless otherwise specified, invoices shall be sent to the address set forth herein. Invoices shall
be submitted in triplicate and shall include the contract number; release order number (if applicable); item
number; unit price, extended item price and invoice total amount. The State of California and other sales tax
and/or use tax shall be itemized separately and added to each invoice as applicable.

REQUIRED PAYMENT DATE: Payment will be made in accordance with the provisions of the Agreement for
work completed through the date of invoice. HACSB will pay properly submitted, undisputed invoices not more
than thirty (30) days after (i) the date of acceptance of goods or performance of services; or (ii) receipt of an
undisputed invoice, whichever is later.

TAXES: HACSB will only pay for any state or local sales or use taxes on the services rendered or goods
supplied to HACSB pursuant to this Agreement.

NEWLY MANUFACTURED GOODS: All goods furnished under this contract shall be newly manufactured
goods; used or reconditioned goods are prohibited, unless otherwise specified.

NEWS RELEASES: Unless otherwise exempted, news releases pertaining to this Agreement shall not be
made without prior written approval of HACSB.

PATENT, COPYRIGHT and TRADE SECRET INDEMNITY:

a. Contractor shall hold HACSB, its officers, agents and employees, harmless from liability of any nature
or kind, including costs and expenses, for infringement or use of any copyrighted or uncopyrighted
composition, secret process, patented or unpatented invention, article or appliance furnished or used
in connection with the Agreement.

b. Contractor may be required to furnish a bond to HACSB against any and all loss, damage, costs,
expenses, claims and liability for patent, copyright and trade secret infringement.

C. Contractor, at its own expense, shall defend any action brought against HACSB to the extent that
such action is based upon a claim that the goods or software supplied by Contractor or the operation
of such goods pursuant to a current version of Contractor supplied operating software infringes a
United States patent or copyright or violates a trade secret. Contractor shall pay those costs and
damages finally awarded against HACSB in any such action. Such defense and payment shall be
conditioned on the following:

i That Contractor shall be notified within a reasonable time in writing by HACSB of any notice
of such claim; and,

ii. That Contractor shall have the sole control of the defense of any action on such claim and
all negotiations for its settlement or compromise, provided, however, that when principles
of government or public law are involved, HACSB shall have the option to participate in such
action at its own expense.

d. Should the goods or software, or the operation thereof, become, or in Contractor's opinion are likely
to become, the subject of a claim of infringement of a United States patent or copyright or a trade
secret, HACSB shall permit Contractor at its option and expense either to procure for HACSB the
right to continue using the goods or software, or to replace or modify the same so that they become
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non-infringing. If none of these options can reasonably be taken, or if the use of such goods or
software by HACSB shall be prevented by injunction, Contractor agrees to take back such goods or
software and make every reasonable effort to assist HACSB in procuring substitute goods or
software. If, in the sole opinion of HACSB, the return of such infringing goods or software makes the
retention of other goods or software acquired from Contractor under this Agreement impractical,
HACSB shall then have the option of terminating such Agreement, or applicable portions thereof,
without penalty or termination charge. Contractor agrees to take back such goods or software and
refund any sums HACSB has paid Contractor.

Contractor shall have no liability to HACSB under any provision of this clause with respect to any
claim of patent, copyright or trade secret infringement which is based upon:

i The combination or utilization of goods furnished hereunder with equipment or devices not
made or furnished by Contractor; or,

ii. The operation of equipment furnished by Contractor under the control of any operating
software other than, or in addition to, the current version of Contractor-supplied operating
software; or

iii. The modification by HACSB of the equipment furnished hereunder or of the software; or

iv. The combination or utilization of software furnished hereunder with non-Contractor supplied
software.

Contractor certifies that it has appropriate systems and controls in place to ensure that HACSB funds
will not be used in the performance of this Agreement for the acquisition, operation or maintenance
of computer software in violation of copyright laws.

The foregoing states the entire liability of Contractor to HACSB with respect to infringement of
patents, copyrights or trade secrets.

22. STOP WORK:

a.

b.

HACSB may, at any time, by written Stop Work order (“Stop Work Order”) to Contractor, require
Contractor to stop all, or any part, of the Work called for by this Agreement for a period up to ninety
(90) days after the Stop Work Order is delivered to Contractor, and for any further period to which
the parties may agree. The Stop Work Order shall be specifically identified as such and shall indicate
it is issued under this clause. Upon receipt of the Stop Work Order, Contractor shall immediately
comply with its terms and take all reasonable steps to minimize the incurrence of costs allocable to
the work covered by the Stop Work Order during the period of work stoppage. Within a period of
ninety (90) days after a Stop Work Order is delivered to Contractor, or within any extension of that
period to which the parties shall have agreed, HACSB shall either:

i Cancel the Stop Work Order; or

ii. Terminate the Work covered by the Stop Work Order as provided for in the termination for
default or the voluntary termination provision of this Agreement.

iii. If a Stop Work Order issued under this clause is canceled or the period of the Stop Work
Order or any extension thereof expires, Contractor shall resume work. HACSB shall make
an equitable adjustment in the delivery schedule, the price, or both, and the Agreement shall
be modified, in writing, accordingly, if:

1. The Stop Work Order results in an increase in the time required for, or in
Contractor's cost properly allocable to the performance of any part of this
Agreement; and

2. Contractor asserts its right to an equitable adjustment within thirty (30) days after
the end of the period of work stoppage; provided that if HACSB decides the facts
justify the action, HACSB may receive and act upon a proposal submitted at any
time before final payment under this Agreement.

If a Stop Work Order is not canceled and the Work covered by the Stop Work Order is terminated in
accordance with the provision entitled Voluntary Termination, HACSB shall allow reasonable costs
resulting from the Stop Work Order in arriving at the termination settlement.
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23.

24.

25.

26.

27.

C. HACSB shall not be liable to Contractor for loss of profits because of a Stop Work Order issued under
this clause.

COVENANT AGAINST GRATUITIES: Contractor warrants that it complies with the Copeland “Anti-Kickback”
Act (18 U.S.C. 874) as supplemented in Department of Labor regulations (29 CFR Part 3), and that no
gratuities (in the form of entertainment, gifts, or otherwise) were offered or given by Contractor, or any agent
or representative of Contractor, to any officer or employee of HACSB with a view toward securing the
Agreement or securing favorable treatment with respect to any determinations concerning the performance of
the Agreement. For breach or violation of this warranty, HACSB shall have the right to terminate the
Agreement, either in whole or in part, and any loss or damage sustained by HACSB in procuring on the open
market any items which Contractor agreed to supply shall be borne and paid for by Contractor. The rights and
remedies of HACSB provided in this clause shall not be exclusive and are in addition to any other rights and
remedies provided by law or in equity.

COMPLIANCE WITH DAVIS-BACON ACT: For construction agreements in excess of $2,000, Contractor
certifies that it complies with the Davis-Bacon Act (40 U.S.C. 276a to 276a-7) as supplemented by Department
of Labor regulations (29 CFR Part 3). Unless otherwise indicated in the Statement of Work, Contractors of
HACSB are required, pursuant to 24 CFR 85.36(h)(5), to pay Davis-Bacon wage rates for all “construction
contracts and related subcontracts in excess of $2000,” which means, for such jobs, the wage rates paid must
be equal to or exceed the listed applicable Davis-Bacon wage rate. Compliance with this clause also means
that Contractor may be subject to completing certain reports and to audits by HACSB and the Department of
Housing and Urban Development. Such reports and information relating to compliance can be obtained at
the Internet website: http://www.gpo.gov/davisbacon/. Contractor shall include the wage provisions of this
clause in all subcontracts to perform work under this Agreement.

HACSB shall have the right to audit Contractor, at any time, in order to ensure compliance with the
requirements of this Section. In connection therewith, Contractor agrees to maintain accurate books and
records in connection with the Work, and all payments made or received by Contractor pursuant to this
Agreement, and to provide such information to HACSB, within five (5) business days of any request by
HACSB. In addition, Contractor shall provide, upon two (2) business days request, information to HACSB of
each and every employee retained by Contractor in connection with the Work, and shall permit HACSB to
interview any such employees, contractors or subcontractors. Contractor agrees that all maintenance laborers
and mechanics employed by it in connection with the performance of the Work shall be paid unconditionally
and not less often than semi-monthly, and without subsequent deduction (except as otherwise provided by
law or regulations), the full amount of wages due at time of payment computed at rates not less than those
contained in the wage determination of the Secretary of Housing and Urban Development. Such laborers and
mechanics shall be paid the appropriate wage rate on the wage determination for the classification of work
actually performed, without regard to skill. Laborers or mechanics performing work in more than one
classification may be compensated at the rate specified for each classification for the time actually worked
therein; provided, that Contractor’s payroll records accurately set forth the time spent in each classification in
which the work is performed. The wage determination, including any additional classifications and wage rates
approved by HUD shall be posted at all times by Contractor and its subcontractors at the site of the Work in a
prominent and accessible place where it can be easily seen by the workers.

CALIFORNIA PREVAILING WAGE (IF AGREEMENT PRICE IS LESS THAN $2,000): In the event the
Agreement Price is less than $2,000, Contractor agrees to comply with all prevailing rate requirements of the
California Labor Code. HACSB shall have the right to audit and inspect Contractor’s books and records, and
interview Contractor's employees, contractors and subcontractors, all according to the same provisions set
forth in Section 26 above.

EQUAL EMPLOYMENT OPPORTUNITY: For all construction agreements in excess of $10,000, Contractor
certifies its compliance with Executive Order 11246 of September 24, 1965, entitled “Equal Employment
Opportunity,” as amended by Executive Order 11375 of October 13, 1967, and as supplemented in
Department of Labor regulations (41 CFR Chapter 60).

NONDISCRIMINATION CLAUSE:

a. During the performance of this Agreement, Contractor and its subcontractors shall not unlawfully
discriminate, harass or allow harassment, against any employee or applicant for employment
because of sex, sexual orientation, race, color, ancestry, religious creed, national origin, disability
(including HIV and AIDS), medical condition (cancer), age, marital status, and denial of family care
leave. Contractor and subcontractors shall insure that the evaluation and treatment of their
employees and applicants for employment are free from such discrimination and harassment.
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28.

29.

30.

31.

32.

Contractor and subcontractors shall comply with the provisions of the Fair Employment and Housing
Act (Government Code, Section 12990 et seq.) and the applicable regulations promulgated
thereunder (California Code of Regulations, Title 2, Section 7285.0 et seq.). The applicable
regulations of the Fair Employment and Housing Commission implementing Government Code
Section 12990 (a-f), set forth in Chapter 5 of Division 4 of Title 2 of the California Code of Regulations
are incorporated into this Agreement by reference and made a part hereof as if set forth in full.
Contractor and its subcontractors shall give written notice of their obligations under this clause to
labor organizations with which they have a collective bargaining or other agreement.

b. Contractor shall include the nondiscrimination and compliance provisions of this clause in all
subcontracts to perform work under the Agreement.

NATIONAL LABOR RELATIONS BOARD CERTIFICATION: Contractor swears under penalty of perjury that
no more than one final, unappealable finding of contempt of court by a federal court has been issued against
Contractor within the immediately preceding two-year period because of Contractor’s failure to comply with an
order of the National Labor Relations Board. This provision is required by, and shall be construed in
accordance with, Public Contract Code Section 10296.

DRUG-FREE WORKPLACE CERTIFICATION: Contractor certifies under penalty of perjury under the laws
of the State of California that Contractor will comply with the requirements of the Drug-Free Workplace Act of
1990 (Government Code Section 8350 et seq.) and will provide a drug-free workplace by taking the following
actions:

a. Publish a statement notifying employees that unlawful manufacture, distribution, dispensation,
possession, or use of a controlled substance is prohibited and specifying actions to be taken against
employees for violations, as required by Government Code Section 8355(a).

b. Establish a Drug-Free Awareness Program as required by Government Code Section 8355(b) to
inform employees about all of the following:

i. the dangers of drug abuse in the workplace;

ii. the person's or organization's policy of maintaining a drug-free workplace;

iii. any available counseling, rehabilitation and employee assistance programs; and,
iv. penalties that may be imposed upon employees for drug abuse violations.

C. Provide, as required by Government Code Section 8355(c), that every employee who works on the
proposed or resulting agreement:

i will receive a copy of the company's drug-free policy statement; and,

ii. will agree to abide by the terms of the company's statement as a condition of employment
on the agreement.

RECYCLING: Contractor shall certify in writing under penalty of perjury, compliance with Public Contract Code
Section 12200, in products, materials, goods, or supplies offered or sold to HACSB regardless of whether the
product meets the requirements of Section 12209.

COMPLIANCE WITH CONTRACT WORK HOURS AND SAFETY STANDARDS ACT: For agreements in
excess of $2,000, and in excess of $2500 for other agreements which involve the employment of mechanics
or laborers, Contractor certifies that it complies with Sections 103 and 107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 327-330) as supplemented by Department of Labor regulations (29 CFR Part
5).

CHILD SUPPORT COMPLIANCE ACT: For any contract in excess of $100,000, Contractor acknowledges in
accordance with Public Contract Code Section 7110, that:

a. Contractor recognizes the importance of child and family support obligations and shall fully comply
with all applicable State of California and Federal laws relating to child and family support
enforcement, including, but not limited to, disclosure of information and compliance with earnings
assignment orders, as provided in Chapter 8 (commencing with Section 5200) of Part 5 of Division 9
of the Family Code; and

b. Contractor, to the best of its knowledge is fully complying with the earnings assignment orders of all
employees and is providing the names of all new employees to the New Hire Registry maintained by
the California Employment Development Department.
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33.

34.

35.

36.

37.

ELECTRONIC WASTE RECYCLING ACT OF 2003: Contractor certifies that it complies with the requirements
of the Electronic Waste Recycling Act of 2003, Chapter 8.5, Part 3 of Division 30, commencing with Section
42460 of the Public Resources Code, relating to hazardous and solid waste. Contractor shall maintain
documentation and provide reasonable access to its records and documents that evidence compliance.

ENVIRONMENTAL REGULATIONS: For agreements in excess of $100,000, Contractor certifies that it
complies with the requirements issued under section 306 of the Clean Air Act (42 U.S.C. 1857(h)), section
508 of the Clean Water Act (3 U.S.C. 1368), Executive Order 11738, and Environmental Protection Agency
regulations (40 C.F.R. part 15).

USE TAX COLLECTION: In accordance with PCC Section 10295.1, Contractor certifies that it complies with
the requirements of Section 7101 of the Revenue and Taxation Code. Contractor further certifies that it will
immediately advise HACSB of any change in its retailer's seller's permit or certification of registration or
applicable affiliate’s seller’'s permit or certificate of registration as described in subdivision (a) of PCC Section
10295.1.

DOMESTIC PARTNERS: For agreements over $100,000 executed or amended after January 1, 2007,
Contractor certifies that Contractor is in compliance with Public Contract Code section 10295.3.

TERMINATION FOR CONVENIENCE AND DEFAULT:

a. HACSB may terminate this Agreement in whole or from time to time in part, for HACSB’s
convenience or the failure of the Contractor to fulfill the Agreement obligations (default). HACSB
shall terminate by delivering to Contractor a written Notice of Termination specifying the nature,
extent, and effective date of the termination. Upon receipt of the notice, the Contractor shall: (1)
immediately discontinue all services affected (unless the notice directs otherwise), (2) deliver to
HACSB all information, reports, papers, and other materials accumulated or generated in performing
this Agreement and Additional Work, if any, whether completed or in process.

b. If the termination is for the convenience of HACSB, HACSB shall be liable only for payment of
services rendered before the effective date of the termination.

C. If the termination is due to the failure of the Contractor to fulfill its obligations under this Agreement
(default), HACSB may (1) require the Contractor to deliver to it, in the manner and to the extent
directed by HACSB, any work as described in subparagraph “a.(2)” above, and compensation shall
be determined in accordance with the Additional Work section of this Agreement; (2) take over the
work and prosecute the same to completion by contract or otherwise, and the Contractor shall be
liable to HACSB for any additional costs incurred by HACSB; and (3) withhold any payments to
Contractor, for the purpose of set-off or partial payments, as the case may be of amounts owed
HACSB by the Contractor.

d. If, after termination for failure to fulfill Agreement obligations (default), it is determined that the
Contractor had not failed, the termination shall be deemed to have been effected for the convenience
of HACSB, and the Contractor shall be entitled to payment as described in paragraph “b”, above.
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General Conditions for Non-Construction

Contracts
Section | — (With or without Maintenance Work)

U.S. Department of Housing and Urban
Development

Office of Public and Indian Housing

Office of Labor Relations

OMB Approval No. 2577-0157 (exp. 3/31/2020)

Public Reporting Burden for this collection of information is estimated to average 0.08 hours per response, including the time for reviewing instructions,
searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send
comments regarding this burden estimate or any other aspect of this collection of information, including suggestions for reducing this burden, to the
Reports Management Officer, Office of Information Policies and Systems, U.S. Department of Housing and Urban Development, Washington, D.C.
20410-3600; and to the Office of Management and Budget, Paperwork Reduction Project (2577-0157), Washington, D.C. 20503. Do not send this

completed form to either of these addressees.

Applicability. This form HUD-5370-C has 2 Sections. These
Sections must be inserted into non-construction contracts as
described below:

1) Non-construction contracts (without maintenance)
greater than $105,000 - use Section |[;

2) Maintenance contracts (including nonroutine
maintenance as defined at 24 CFR 968.105) greater than
$2,000 but not more than $150,000 - use Section II; and

3) Maintenance contracts (including nonroutine
maintenance), greater than $150,000 — use Sections |
and Il.

Section | - Clauses for All Non-Construction Contracts greater
than $150,000

1. Definitions

The following definitions are applicable to this contract:

(a) "Authority or Housing Authority (HA)" means the
Housing Authority.

(b) "Contract" means the contract entered into between the
Authority and the Contractor. It includes the contract form,
the Certifications and Representations, these contract
clauses, and the scope of work. It includes all formal
changes to any of those documents by addendum, Change
Order, or other modification.

(c) "Contractor" means the person or other entity entering into
the contract with the Authority to perform all of the work
required under the contract.

(d) "Day" means calendar days, unless otherwise stated.

(e) "HUD" means the Secretary of Housing and Urban
development, his delegates, successors, and assigns, and
the officers and employees of the United States
Department of Housing and Urban Development acting for
and on behalf of the Secretary.

2. Changes

(a) The HA may at any time, by written order, and without
notice to the sureties, if any, make changes within the
general scope of this contract in the services to be
performed or supplies to be delivered.

(b) If any such change causes an increase or decrease in the
hourly rate, the not-to-exceed amount of the contract, or
the time required for performance of any part of the work
under this contract, whether or not changed by the order,
or otherwise affects the conditions of this contract, the HA
shall make an equitable adjustment in the not-to-exceed
amount, the hourly rate, the delivery schedule, or other
affected terms, and shall modify the contract accordingly.

(c) The Contractor must assert its right to an equitable
adjustment under this clause within 30 days from the date
of receipt of the written order. However, if the HA decides
that the facts justify it, the HA may receive and act upon a

proposal submitted before final payment of the contract.

(d) Failure to agree to any adjustment shall be a dispute under
clause Disputes, herein. However, nothing in this clause
shall excuse the Contractor from proceeding with the
contract as changed.

(e) No services for which an additional cost or fee will be
charged by the Contractor shall be furnished without the
prior written consent of the HA.

Termination for Convenience and Default

(a) The HA may terminate this contract in whole, or from time
to time in part, for the HA's convenience or the failure of the
Contractor to fulfill the contract obligations (default). The
HA shall terminate by delivering to the Contractor a written
Notice of Termination specifying the nature, extent, and
effective date of the termination. Upon receipt of the notice,
the Contractor shall: (i) immediately discontinue all services
affected (unless the notice directs otherwise); and (ii)
deliver to the HA all information, reports, papers, and other
materials accumulated or generated in performing
this contract, whether completed or in process.

(b) If the termination is for the convenience of the HA, the HA
shall be liable only for payment for services rendered
before the effective date of the termination.

(c) If the termination is due to the failure of the Contractor to
fulfill its obligations under the contract (default), the HA may
(i) require the Contractor to deliver to it, in the manner
and to the extent directed by the HA, any work as
described in subparagraph (a)(ii) above, and compensation
be determined in accordance with the Changes clause,
paragraph 2, above; (ii) take over the work and prosecute
the same to completion by contract or otherwise, and the
Contractor shall be liable for any additional cost incurred by
the HA, (iii) withhold any payments to the Contractor, for the
purpose of off-set or partial payment, as the case may
be, of amounts owed to the HA by the Contractor.

(d) If, after termination for failure to fulfill contract obligations
(default), it is determined that the Contractor had not failed,
the termination shall be deemed to have been effected for
the convenience of the HA, and the Contractor shall been
titled to payment as described in paragraph (b) above.

(e) Any disputes with regard to this clause are expressly made
subject to the terms of clause titled Disputes herein.

Examination and Retention of Contractor's Records

(a) The HA, HUD, or Comptroller General of the United States,
or any of their duly authorized representatives shall, until 3
years after final payment under this contract, have access
to and the right to examine any of the Contractor's directly
pertinent books, documents, papers, or other records
involving transactions related to this contract for the
purpose of making audit, examination, excerpts, and
transcriptions.
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5.

(b) The Contractor agrees to include in first-tier subcontracts
under this contract a clause substantially the same as
paragraph (a) above. "Subcontract," as used in this clause,
excludes purchase orders not exceeding $10,000.

(c) The periods of access and examination in paragraphs (a)
and (b) above for records relating to:

(i) appeals under the clause titled Disputes;

(i) litigation or settlement of claims arising from the
performance of this contract; or,

(i) costs and expenses of this contract to which the HA,
HUD, or Comptroller General or any of their duly
authorized representatives has taken exception shall
continue until disposition of such appeals, litigation,
claims, or exceptions.

Rights in Data (Ownership and Proprietary Interest)

The HA shall have exclusive ownership of, all proprietary
interest in, and the right to full and exclusive possession of all
information, materials and documents discovered or produced
by Contractor pursuant to the terms of this Contract, including
but not limited to reports, memoranda or letters concerning the
research and reporting tasks of this Contract.

Energy Efficiency

The contractor shall comply with all mandatory standards and
policies relating to energy efficiency which are contained in the
energy conservation plan issued in compliance with the Energy
Policy and Conservation Act (Pub.L. 94-163) for the State in
which the work under this contract is performed.

7. Disputes

(a) All disputes arising under or relating to this contract, except
for disputes arising under clauses contained in Section I,
Labor Standards Provisions, including any claims for
damages for the alleged breach there of which are not
disposed of by agreement, shall be resolved under this
clause.

(b) All claims by the Contractor shall be made in writing and
submitted to the HA. A claim by the HA against the
Contractor shall be subject to a written decision by the HA.

(c) The HA shall, with reasonable promptness, but in no event
in no more than 60 days, render a decision concerning any
claim hereunder. Unless the Contractor, within 30 days after
receipt of the HA's decision, shall notify the HA in writing
that it takes exception to such decision, the decision
shall be final and conclusive.

(d) Provided the Contractor has (i) given the notice within the
time stated in paragraph (c) above, and (ii) excepted its
claim relating to such decision from the final release, and (jii)
brought suit against the HA not later than one year after
receipt of final payment, or if final payment has not been
made, not later than one year after the Contractor has had a
reasonable time to respond to a written request by the HA
that it submit a final voucher and release, whichever is
earlier, then the HA's decision shall not be final or
conclusive, but the dispute shall be determined on the
merits by a court of competent jurisdiction.

(e) The Contractor shall proceed diligently with performance of
this contract, pending final resolution of any request for
relief, claim, appeal, or action arising under the contract,
and comply with any decision of the HA.

Contract Termination; Debarment

A breach of these Contract clauses may be grounds for
termination of the Contract and for debarment or denial of
participation in HUD programs as a Contractor and a
subcontractor as provided in 24 CFR Part 24.

9. Assignment of Contract

The Contractor shall not assign or transfer any interest in this
contract; except that claims for monies due or to become due
from the HA under the contract may be assigned to a bank,
trust company, or other financial institution. If the Contractor is
a partnership, this contract shall inure to the benefit of the
surviving or remaining member(s) of such partnership approved
by the HA.

10. Certificate and Release

Prior to final payment under this contract, or prior to settlement
upon termination of this contract, and as a condition precedent
thereto, the Contractor shall execute and deliver to the HA a
certificate and release, in a form acceptable to the HA, of all
claims against the HA by the Contractor under and by virtue of
this contract, other than such claims, if any, as may be
specifically excepted by the Contractor in stated amounts set
forth therein.

11. Organizational Conflicts of Interest

(a) The Contractor warrants that to the best of its knowledge
and belief and except as otherwise disclosed, it does not
have any organizational conflict of interest which is defined
as a situation in which the nature of work under this
contract and a contractor's organizational, financial,
contractual or other interests are such that:

(i) Award of the contract may result in an unfair
competitive advantage; or

(ii) The Contractor's objectivity in performing the contract
work may be impaired.

(b) The Contractor agrees that if after award it discovers an
organizational conflict of interest with respect to this contract
or any task/delivery order under the contract, he or she shall
make an immediate and full disclosure in writing to the
Contracting Officer which shall include a description of the
action which the Contractor has taken or intends to take to
eliminate or neutralize the conflict. The HA may, however,
terminate the contract or task/delivery order for the
convenience of the HA if it would be in the best interest
of the HA.

(c) Inthe event the Contractor was aware of an organizational
conflict of interest before the award of this contract and
intentionally did not disclose the conflict to the Contracting
Officer, the HA may terminate the contract for default.

(d) The terms of this clause shall be included in all
subcontracts and consulting agreements wherein the work
to be performed is similar to the service provided by the
prime Contractor. The Contractor shall include in such
subcontracts and consulting agreements any necessary
provisions to eliminate or neutralize conflicts of interest.

12. Inspection and Acceptance

(a) The HA has the right to review, require correction, if
necessary, and accept the work products produced by the
Contractor. Such review(s) shall be carried out within 30
days so as to not impede the work of the Contractor. Any
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product of work shall be deemed accepted as submitted if
the HA does not issue written comments and/or required
corrections within 30 days from the date of receipt of such
product from the Contractor.

(b) The Contractor shall make any required corrections
promptly at no additional charge and return a revised copy
of the product to the HA within 7 days of notification or a
later date if extended by the HA.

(c) Failure by the Contractor to proceed with reasonable
promptness to make necessary corrections shall be a
default. If the Contractor's submission of corrected work
remains unacceptable, the HA may terminate this contract
(or the task order involved) or reduce the contract price or
cost to reflect the reduced value of services received.

13. Interest of Members of Congress

No member of or delegate to the Congress of the United States
of America or Resident Commissioner shall be admitted to any
share or part of this contract or to any benefit to arise there from,
but this provision shall not be construed to extend to this
contract if made with a corporation for its general benefit.

14. Interest of Members, Officers, or Employees and Former
Members, Officers, or Employees

No member, officer, or employee of the HA, no member of the
governing body of the locality in which the project is situated, no
member of the governing body in which the HA was activated,
and no other pubic official of such locality or localities who
exercises any functions or responsibilities with respect to the
project, shall, during his or her tenure, or for one year

thereafter, have any interest, direct or indirect, in this contract or

the proceeds thereof.

15. Limitation on Payments to Influence Certain Federal
Transactions

(a) Definitions. As used in this clause:

"Agency", as defined in 5 U.S.C. 552(f), includes Federal
executive departments and agencies as well as independent
regulatory commissions and Government corporations, as
defined in 31 U.S.C. 9101(1).

"Covered Federal Action" means any of the following
Federal actions:

(i) The awarding of any Federal contract;

(i) The making of any Federal grant;

(iii) The making of any Federal loan;

(iv) The entering into of any cooperative agreement; and,

(v) The extension, continuation, renewal, amendment, or

maodification of any Federal contract, grant, loan, or
cooperative agreement.
Covered Federal action does not include receiving from an
agency a commitment providing for the United States to insure
or guarantee a loan.

"Indian tribe" and "tribal organization" have the meaning
provided in section 4 of the Indian Self-Determination and
Education Assistance Act (25 U.S.C. 450B). Alaskan Natives
are included under the definitions of Indian tribes in that Act.

"Influencing or attempting to influence" means making, with
the intent to influence, any communication to or appearance
before an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with any covered
Federal action.

"Local government" means a unit of government in a State
and, if chartered, established, or otherwise recognized by a
State for the performance of a governmental duty, including a
local public authority, a special district, an intrastate district, a
council of governments, a sponsor group representative
organization, and any other instrumentality of a local
government.

"Officer or employee of an agency" includes the following
individuals who are employed by an agency:

(i) An individual who is appointed to a position in the
Government under title 5, U.S.C., including a position
under a temporary appointment;

(ii) A member of the uniformed services as defined in
section 202, title 18, U.S.C;

(i) A special Government employee as defined in section
202, title 18, U.S.C.; and,

(iv) An individual who is a member of a Federal advisory
committee, as defined by the Federal Advisory
Committee Act, title 5, appendix 2.

“Person" means an individual, corporation, company,
association, authority, firm, partnership, society, State, and local
government, regardless of whether such entity is operated for
profit or not for profit. This term excludes an Indian tribe, tribal
organization, or other Indian organization with respect to
expenditures specifically permitted by other Federal law.

"Recipient" includes all contractors, subcontractors at any
tier, and subgrantees at any tier of the recipient of funds received
in connection with a Federal contract, grant, loan, or cooperative
agreement. The term excludes an Indian tribe, tribal organization,
or any other Indian organization with respect to
expenditures specifically permitted by other Federal law.

"Regularly employed means, with respect to an officer or
employee of a person requesting or receiving a Federal
contract, grant, loan, or cooperative agreement, an officer or
employee who is employed by such person for at least 130
working days within one year immediately preceding the date of
the submission that initiates agency consideration of such
person for receipt of such contract, grant, loan, or cooperative
agreement. An officer or employee who is employed by such
person for less than 130 working days within one year
immediately preceding the date of submission that initiates
agency consideration of such person shall be considered to be
regularly employed as soon as he or she is employed by such
person for 130 working days.

"State" means a State of the United States, the District of
Columbia, the Commonwealth of Puerto Rico, a territory or
possession of the United States, an agency or instrumentality of
a State, and a multi-State, regional, or interstate entity having
governmental duties and powers.

(b) Prohibition.

(i) Section 1352 of title 31, U.S.C. provides in part that no
appropriated funds may be expended by the recipient
of a Federal contract, grant, loan, or cooperative
agreement to pay any person for influencing or
attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or
employee of Congress, or an employee of a Member
of Congress in connection with any of the following
covered Federal actions: the awarding of any Federal
contract, the making of any Federal grant, the making
of any Federal loan, the entering into of any
cooperative agreement, and the extension,
continuation, renewal, amendment, or modification of
any Federal contract, grant, loan, or cooperative
agreement.

(ii) The prohibition does not apply as follows:
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(1) Agency and legislative liaison by Own

Employees.

(a) The prohibition on the use of appropriated
funds, in paragraph (i) of this section, does not
apply in the case of a payment of reasonable
compensation made to an officer or employee of
a person requesting or receiving a Federal
contract, grant, loan, or cooperative agreement, if
the payment is for agency and legislative
activities not directly related to a covered Federal
action.

(b) For purposes of paragraph (b)(i)(1)(a) of
this clause, providing any information specifically
requested by an agency or Congress is permitted
at any time.

(c) The following agency and legislative liaison
activities are permitted at any time only where

they are not related to a specific solicitation for
any covered Federal action:

(1) Discussing with an agency (including
individual demonstrations) the qualities and
characteristics of the person's products or
services, conditions or terms of sale, and service
capabilities; and,

(2) Technical discussions and other
activities regarding the application or adaptation
of the person's products or services for an
agency's use.

(d) The following agency and legislative liaison
activities are permitted where they are prior to
formal solicitation of any covered Federal action:

(1) Providing any information not
specifically requested but necessary for an
agency to make an informed decision about
initiation of a covered Federal action;

(2) Technical discussions regarding the
preparation of an unsolicited proposal prior to its
official submission; and

(3) Capability presentations by persons
seeking awards from an agency pursuant to the
provisions of the Small Business Act, as
amended by Public Law 95-507 and other
subsequent amendments.

(e) Only those activities expressly authorized
by subdivision (b)(ii)(1)(a) of this clause are
permitted under this clause.

(2) Professional and technical services.

(a) The prohibition on the use of appropriated
funds, in subparagraph (b)(i) of this clause,
does not apply in the case of-

(i) A payment of reasonable compensation
made to an officer or employee of a
person requesting or receiving a
covered Federal action or an extension,
continuation, renewal, amendment, or
modification of a covered Federal
action, if payment is for professional or
technical services rendered directly in
the preparation, submission, or
negotiation of any bid, proposal, or
application for that Federal action or for
meeting requirements imposed by or
pursuant to law as a condition for
receiving that Federal action.

(ii) Any reasonable payment to a person,
other than an officer or employee of a

person requesting or receiving a
covered Federal action or an extension,
continuation, renewal, amendment, or
modification of a covered Federal action
if the payment is for professional or
technical services rendered directly in
the preparation, submission, or
negotiation of any bid, proposal, or
application for that Federal action or for
meeting requirements imposed by or
pursuant to law as a condition for
receiving that Federal action. Persons
other than officers or employees of a
person requesting or receiving a
covered Federal action include
consultants and trade associations.

(b) For purposes of subdivision (b)(ii)(2)(a) of
clause, "professional and technical services"
shall be limited to advice and analysis
directly applying any professional or
technical discipline.

(c) Requirements imposed by or pursuant to law
as a condition for receiving a covered
Federal award include those required by law
or regulation, or reasonably expected to be
required by law or regulation, and any other
requirements in the actual award
documents.

(d) Only those services expressly authorized by
subdivisions (b)(ii)(2)(a)(i) and (i) of this
section are permitted under this clause.

(i) Selling activities by independent sales
representatives.

(c) The prohibition on the use of appropriated funds, in

subparagraph (b)(i) of this clause, does not apply to the

following selling activities before an agency by independent

sales representatives, provided such activities are prior to
formal solicitation by an agency and are specifically limited
to the merits of the matter:

(i) Discussing with an agency (including individual
demonstration) the qualities and characteristics of the
person's products or services, conditions or terms of
sale, and service capabilities; and

(i) Technical discussions and other activities regarding
the application or adaptation of the person's products
or services for an agency's use.

(d) Agreement. In accepting any contract, grant, cooperative

agreement, or loan resulting from this solicitation, the
person submitting the offer agrees not to make any
payment prohibited by this clause.

(e) Penalties. Any person who makes an expenditure

®

prohibited under paragraph (b) of this clause shall be
subject to civil penalties as provided for by 31 U.S.C. 1352.
An imposition of a civil penalty does not prevent the
Government from seeking any other remedy that may be
applicable.

Cost Allowability. Nothing in this clause is to be interpreted
to make allowable or reasonable any costs which would be
unallowable or unreasonable in accordance with Part 31 of
the Federal Acquisition Regulation (FAR), or OMB
Circulars dealing with cost allowability for recipients of
assistance agreements. Conversely, costs made
specifically unallowable by the requirements in this clause
will not be made allowable under any of the provisions of
FAR Part 31 or the relevant OMB Circulars.
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16. Equal Employment Opportunity

During the performance of this contract, the Contractor agrees

as follows:

(a) The Contractor shall not discriminate against any employee
or applicant for employment because of race, color,
religion, sex, or national origin.

(b) The Contractor shall take affirmative action to ensure that
applicants are employed, and that employees are treated
during employment without regard to their race, color,
religion, sex, or national origin. Such action shall include,
but not be limited to (1) employment; (2) upgrading; (3)
demotion; (4) transfer; (5) recruitment or recruitment
advertising; (6) layoff or termination; (7) rates of pay or
other forms of compensation; and (8) selection for training,
including apprenticeship.

(c) The Contractor shall post in conspicuous places available
to employees and applicants for employment the notices to
be provided by the Contracting Officer that explain this
clause.

(d) The Contractor shall, in all solicitations or advertisements
for employees placed by or on behalf of the Contractor,
state that all qualified applicants will receive consideration
for employment without regard to race, color, religion, sex,
or national origin.

(e) The Contractor shall send, to each labor union or
representative of workers with which it has a collective
bargaining agreement or other contract or understanding,
the notice to be provided by the Contracting Officer
advising the labor union or workers' representative of the
Contractor's commitments under this clause, and post
copies of the notice in conspicuous places available to
employees and applicants for employment.

(f)  The Contractor shall comply with Executive Order 11246,
as amended, and the rules, regulations, and orders of the
Secretary of Labor.

(g) The Contractor shall furnish all information and reports
required by Executive Order 11246, as amended and by
rules, regulations, and orders of the Secretary of Labor, or
pursuant thereto. The Contractor shall permit access to its
books, records, and accounts by the Secretary of Labor for
purposes of investigation to ascertain compliance with such
rules, regulations, and orders.

(h) In the event of a determination that the Contractor is not in
compliance with this clause or any rule, regulation, or order
of the Secretary of Labor, this contract may be canceled,
terminated, or suspended in whole or in part, and the
Contractor may be declared ineligible for further
Government contracts, or federally assisted construction
contracts under the procedures authorized in Executive
Order 11246, as amended. In addition, sanctions may be
imposed and remedies invoked against the Contractor as
provided in Executive Order 11246, as amended, the rules,
regulations, and orders of the Secretary of Labor, or as
otherwise provided by law.

(i) The Contractor shall include the terms and conditions of
this clause in every subcontract or purchase order unless
exempted by the rules, regulations, or orders of the
Secretary of Labor issued under Executive Order 11246,
as amended, so that these terms and conditions will be
binding upon each subcontractor or vendor. The
Contractor shall take such action with respect to any
subcontractor or purchase order as the Secretary of
Housing and Urban Development or the Secretary of Labor
may direct as a means of enforcing such provisions,
including sanctions for noncompliance; provided that if the

Contractor becomes involved in, or is threatened with,
litigation with a subcontractor or vendor as a result of such
direction, the Contractor may request the United States to
enter into the litigation to protect the interests of the United
States.

17. Dissemination or Disclosure of Information

No information or material shall be disseminated or disclosed to
the general public, the news media, or any person or
organization without prior express written approval by the HA.

18. Contractor's Status

It is understood that the Contractor is an independent contractor
and is not to be considered an employee of the HA, or assume
any right, privilege or duties of an employee, and shall save
harmless the HA and its employees from claims suits, actions
and costs of every description resulting from the Contractor's
activities on behalf of the HA in connection with this Agreement.

19. Other Contractors

HA may undertake or award other contracts for additional work
at or near the site(s) of the work under this contract. The
contractor shall fully cooperate with the other contractors and
with HA and HUD employees and shall carefully adapt
scheduling and performing the work under this contract to
accommodate the additional work, heeding any direction that
may be provided by the Contracting Officer. The contractor shall
not commit or permit any act that will interfere with the
performance of work by any other contractor or HA employee.

20. Liens

The Contractor is prohibited from placing a lien on HA's
property. This prohibition shall apply to all subcontractors.

21. Training and Employment Opportunities for Residents in
the Project Area (Section 3, HUD Act of 1968; 24 CFR 135)

(a) The work to be performed under this contract is subject to the
requirements of section 3 of the Housing and Urban Development
Act of 1968, as amended, 12 U.S.C. 1701u (section 3). The
purpose of section 3 is to ensure that employment and other
economic opportunities generated by HUD assistance or HUD-
assisted projects covered by section 3, shall, to the greatest
extent feasible, be directed to low- and very low-income persons,
particularly persons who are recipients of
HUD assistance for housing.

(b) The parties to this contract agree to comply with HUD's
regulations in 24 CFR Part 135, which implement section 3. As
evidenced by their execution of this contract, the parties to this
contract certify that they are under no contractual or other
impediment that would prevent them from complying with the
Part 135 regulations.

(c) The contractor agrees to send to each labor organization or
representative of workers with which the contractor has a
collective bargaining agreement or other understanding, if any, a
notice advising the labor organization or workers' representative
of the contractor's commitments under this section 3 clause, and
will post copies of the notice in conspicuous places at the work
site where both employees and applicants for training and
employment positions can see the notice. The notice shall
describe the section 3 preference, shall set forth minimum
number and job titles subject to hire, availability of
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apprenticeship and training positions, the qualifications for each;
and the name and location of the person(s) taking applications
for each of the positions; and the anticipated date the work shall
begin.

(d) The contractor agrees to include this section 3 clause in every
subcontract subject to compliance with regulations in 24 CFR
Part 135, and agrees to take appropriate action, as provided in
an applicable provision of the subcontract or in this section 3
clause, upon a finding that the subcontractor is in violation of the
regulations in 24 CFR Part 135. The contractor will not
subcontract with any subcontractor where the contractor has
notice or knowledge that the subcontractor has been found in
violation of the regulations in 24 CFR Part 135.

(e) The contractor will certify that any vacant employment positions,
including training positions, that are filled (1) after the contractor is
selected but before the contract is executed, and (2) with persons
other than those to whom the regulations of 24 CFR Part 135
require employment opportunities to be directed, were not filled to
circumvent the contractor's obligations under 24 CFR
Part 135.

(f) Noncompliance with HUD's regulations in 24 CFR Part 135 may
result in sanctions, termination of this contract for default, and
debarment or suspension from future HUD assisted contracts.

22. Procurement of Recovered Materials

(a) In accordance with Section 6002 of the Solid Waste Disposal Act,
as amended by the Resource Conservation and Recovery Act,
the Contractor shall procure items designated in guidelines of the
Environmental Protection Agency (EPA) at 40 CFR Part 247 that
contain the highest percentage of recovered materials
practicable, consistent with maintaining a satisfactory level of
competition. The Contractor shall procure items designated in the
EPA guidelines that contain the highest percentage of
recovered materials practicable unless the Contractor
determines that such items: (1) are not reasonably available in a
reasonable period of time; (2) fail to meet reasonable
performance standards, which shall be determined on the basis
of the guidelines of the National Institute of Standards and
Technology, if applicable to the item; or (3) are only available at
an unreasonable price.

(b) Paragraph (a) of this clause shall apply to items purchased under
this contract where: (1) the Contractor purchases in excess of
$10,000 of the item under this contract; or (2) during the
preceding Federal fiscal year, the Contractor: (i) purchased any
amount of the items for use under a contract that was funded
with Federal appropriations and was with a Federal agency or a
State agency or agency of a political subdivision of a State; and
(i) purchased a total of in excess of $10,000 of the item both
under and outside that contract.
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REPORT/RECOMMENDATION TO THE BOARD OF COMMISSIONERS OF THE
HOUSING AUTHORITY OF THE COUNTY OF SAN BERNARDINO AND RECORD
OF ACTION

December 8, 2020

FROM
MARIA RAZO, Executive Director, Housing Authority of the County of San Bernardino

SUBJECT

Construction Contract for Concrete and Masonry Work at the Barstow Affordable Housing
Community

RECOMMENDATION(S)

1. Terminate the construction contract with Nobel E&C, Inc., effective immediately, for concrete
and masonry work at the Barstow Affordable Housing Community that was awarded on March
10, 2020.

2. Award a construction contract, effective December 9, 2020, to J. Cardenas Inc. for concrete
and masonry work at the Barstow Affordable Housing Community located in the City of
Barstow in an amount not to exceed $298,910.

3. Authorize and direct the Executive Director to execute and deliver the contract to J. Cardenas
Inc. and, upon consultation with Legal Counsel, to approve any non-financial revisions
necessary to complete the transaction.

(Presenter: Maria Razo, Executive Director, 332-6305)

GOALS & OBJECTIVES

HACSB is a leading developer and provider of affordable housing in the County of San
Bernardino.

HACSB residents live in safe and desirable homes and communities.

FINANCIAL IMPACT

This item is not expected to exceed $298,910, which will be funded through the Housing Authority
of the County of San Bernardino’s (HACSB) reserve account that has been established for this
property’s Rental Assistance Demonstration (RAD) conversion process.

BACKGROUND INFORMATION

HACSB has actively pursued the United States Department of Housing and Urban Development's
(HUD) RAD program in order to convert its Public Housing units to Project-Based Housing Choice
Voucher (HCV) units. This allows for the stabilization of revenue to these communities as traditionally
HCV funding has been less prone to federal funding cuts than the Public Housing program. HACSB
has converted over 1,000 units under the RAD program since 2013 and the Barstow Public/Affordable
Housing Community is one of the most recent RAD conversions, consisting of 217 units. Approval of
this contract will provide site-based concrete and masonry work pertaining to 103 units at the
Barstow Affordable Housing Community.

One requirement of a property’s RAD conversion is to conduct a Physical Condition Assessment
(PCA) of the properties to determine capital need improvements at each property. Completing the
work identified in the PCA is a condition that must be met for the RAD conversion. The capital
improvement work that has been identified in the PCA includes the replacement and repair of
concrete hardscape throughout the property. This work will address potential safety hazards and
site drainage and improve the curb appeal for the property. HACSB has communicated to the
contractor that they must work with HACSB staff to minimize any inconvenience to residents.
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Approval of this construction contract to J. Cardenas Inc. will allow for concrete and masonry work
at the Barstow Affordable Housing Community

PROCUREMENT

On October 25, 2019, HACSB issued an Invitation for Bid (IFB) PC1122 for Concrete and Masonry
R.A.D Rehab which resulted in the receipt of four proposals. Outreach efforts included email
invitations to contractors, posting on the agency website, and 250 vendor notifications through
the agency’s electronic bidding software Planetbids. The proposals were evaluated per the
requirements of the IFB in which Noble E&C, Inc. was reasonably priced, considered responsive,
and determined qualified to provide this service to HACSB.

On March 10, 2020, the Board of Commissioners approved a contract award with Noble E&C,
Inc. HACSB placed all construction projects on-hold due to COVID-19 concerns and restrictions.
As of October 13, 2020, Noble E&C, Inc., is unable to commence work until February 2021 due
to other obligations and is requesting to be released from the contract. Hence, they will not be
able to meet the RAD mandated deadline of January 30, 2021 or adhere to their contractual
obligations under ARTICLE 2. Time of Completion, to fully complete work in 60 calendar days
upon Notice of Proceed being issued. The next low cost, responsive bidder is J. Cardenas Inc.

Sealed bids were received by the deadline from the following organizations:
Contractors Name Location Bid Amount
Noble E&C, Inc. Diamond Bar, CA $294,000

J. Cardenas Inc. Victorville, CA $298,910
BWW & Company Inc. Redlands, CA $327,398
Vortex Construction Bakersfield, CA $395,445

Based on the responses for these services, which were solicited to an adequate number of
sources and in accordance with Title 2 Code of Federal Regulations Part 200, staff recommends
awarding a contract for concrete and masonry work to J. Cardenas Inc. and authorize and direct
the Executive Director to execute and deliver the contract with J. Cardenas Inc. and, upon
consultation with Legal Counsel, to approve any non-substantive revisions necessary to complete
the transaction.

REVIEW BY OTHERS
This item has been reviewed by Legal Counsel (Julie J. Surber, Principal Assistant County

Counsel, 387-5455) on November 19, 2020.
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CONTRACT FOR CONSTRUCTION
(FOR CONSTRUCTION CONTRACTS GREATER THAN $150,000)

THIS CONTRACT FOR CONSTRUCTION AGREEMENT (“Agreement”) is made as of the 9th day of
December, 2020 by and between J. Cardenas Inc. (“Contractor”), and the Housing Authority of the County of San
Bernardino, a public entity (“HACSB”).

RECITALS

WHEREAS, HACSB is a public entity in San Bernardino County, State of California, committed to provide
affordable and safe public housing for low and moderate income families; and

WHEREAS, Contractor has offered to provide certain services to HACSB, and HACSB wishes to retain
Contractor for the provision of such services.

OPERATIVE PROVISIONS

NOW, THEREFORE, in consideration of the foregoing Recitals, which Recitals are incorporated herein by
this reference, and for other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, and for the mutual covenants contained herein, Contractor and HACSB hereby agree as follows:

ARTICLE 1. Description of Work. Contractor will furnish all work, labor, tools, equipment, materials,
supervision, scheduling, coordination, and contract administration (“Work”) necessary to construct and complete
those certain improvements described on Exhibit “A”, attached hereto and incorporated herein by reference (“Work”),
which Work shall be performed in compliance with the plans and specifications described in the I.F.B PC1122,
incorporated herein by reference. The Work shall be performed in a good and workmanlike manner. In connection
with the performance of the Work, Contractor shall comply with all of the Contract Documents (as hereinafter
defined).

ARTICLE 2. Time of Completion. Contractor shall commence the Work on or after the date specified in
the written Notice to Proceed issued by HACSB, and shall fully complete all Work within 60 calendar days after the
commencement date.

ARTICLE 3. Price. This is a firm Fixed Price Agreement as that phrase is defined in the General
Conditions (as hereinafter defined). The price shall be $298,910. This amount is full consideration for this Agreement
as written.

ARTICLE 4. Payment. Unless otherwise specified, Payment shall be made in accordance with and in the
manner specified in the General Conditions.

ARTICLE 5. Contract Documents. This Agreement incorporates by reference all of the following
documents (the “Contract Documents”):

1.  Scope of work attached hereto as Exhibit “A” and incorporated herein by reference.

2. General Conditions (form HUD 5370), attached hereto as Exhibit “B” and incorporated herein by
reference.

3. Additional General Provisions, attached hereto as Exhibit “C” and incorporated herein by reference
(“Additional Provisions”).

4.  Performance-Payment Bond (“Performance Bond”), attached hereto as Exhibit “D” and incorporated
herein by reference.

5.  Stipulation of Lien (“Stipulation of Lien”), attached hereto as Exhibit “E” and incorporated herein by
reference.

6.  Supplementary Conditions of the Contract for Construction (form HUD-92554M) attached hereto as
Exhibit “F” and incorporated herein by reference.
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7. Federal Labor Standards Provisions (form HUD-4010) attached hereto as Exhibit “G” and incorporated
herein by reference.

8.  Applicable prevailing wages determined by the United States Department of Labor pursuant to the Davis-
Bacon Act. Information relating to the Davis-Bacon Act may be found at http://www.gpo.cov/davisbacon/.
Wage Determination CA20190017 11/15/2019 CA17 MOD 6, attached hereto as Exhibit “H” and
incorporated herein by reference.

9. All agreements, addendums, representations, warranties, covenants, and certifications of Contractor
made in connection with the procurement of this Agreement including all documents that are included in
the bid package for PC1122.

10. All applicable Federal, State, and Local laws, ordinances and regulations related to this Agreement shall
be incorporated herein by reference. This Agreement is funded by the U.S. Department of Housing and
Urban Development, and is subject to all regulations and requirements for agreements funded by HUD.
Federal Regulations may be found at http://www.gpoaccess.gov. State of California regulations may be
found at http://www.leginfo.ca.gov. For laws the County of San Bernardino, go to
tp://www.sblawlibrary.org.

ARTICLE 6. Best Efforts. Contractor shall perform its duties on premises approved by HACSB, during
HACSB'S regular work days and normal work hours and warrants that it shall perform its services in a manner
consistent with that degree of care and skill ordinarily exercised by members of the same profession currently practicing
under similar circumstances. Contractor acknowledges that HACSB has the right to review the services performed by
Contractor and may in its reasonable business discretion, reject such services in writing.

ARTICLE 7. No Conflicts. HACSB acknowledges that Contractor has other business and personal interests,
separate and apart from the services contemplated by this Agreement, and nothing in this Agreement is intended to
preclude Contractor from devoting time and attention to such business and personal interests. HACSB further
acknowledges that Contractor has the right to accept other engagements as long as said engagements do not represent a
conflict of interest with respect to the Work or the obligations of Contractor to HACSB pursuant to this Agreement. In
connection with Contractor’'s performance of the Work hereunder, Contractor represents that there exists no actual,
potential or appearance of conflict arising out of Contractor’s business and financial interests.

ARTICLE 8. Limit of Engagement. This Agreement does not and shall not be construed to create any
partnership or agency whatsoever beyond the purposes set forth in Article 1 hereof. Contractor shall not be deemed to be
a partner, joint venturer, agent or legal representative of HACSB for any purpose, nor shall Consultant have any authority
or power to act for, or to undertake any obligation or responsibility, on behalf of HACSB or corporations affiliated with
HACSB, other than as expressly herein provided.

ARTICLE 9. Responsibilities of HACSB. If information, data, or documentation necessary to facilitate
Contractor’'s performance of the Work is required to be provided by HACSB, HACSB shall provide such information
upon request by Contractor. Should Contractor determine that a delay in its performance has occurred, which is
solely attributable to a failure of HACSB, Contractor will promptly notify HACSB in writing.

ARTICLE 10. Change Orders. HACSB shall have the right, from time to time, to make changes to the
Work by change order as set forth in the Contract Documents.

ARTICLE 11. Return of HACSB Property. All reports, plans, designs, specifications, field data, construction
documents, and other documents and instruments, including electronic files, but excluding Contractor’s notes, relating to
the Work shall be and remain the property of HACSB and shall be turned over to HACSB promptly upon the completion of
the Work, or upon the earlier termination of this Agreement. Contractor hereby waives and assigns to HACSB all
intellectual property or common law rights Contractor may develop in the Work. Contractor shall not use any trademarks
owned by HACSB without HACSB's prior written authorization.

ARTICLE 12. Confidential Information. HACSB agrees to make available to Contractor information that may
be needed to perform the Work. Such information may include information HACSB considers to be confidential. For
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purposes hereof, “Confidential Information” of HACSB means any nonpublic, proprietary information or technology
used in HACSB'’s business, and any materials evidencing the same (specifically, including, without limitation,
technical data or know-how relating to development plans, business plans, services, customers, markets, inventions
(whether patentable or not), processes, designs, drawings, research, developments, strategies, marketing and/or
financial information). Unless HACSB acknowledges that any such information provided under this Agreement is not
Confidential Information, all information provided by HACSB to Contractor shall be considered to be Confidential
Information. Unless approved in advance in writing or compelled to make such disclosure by a government agency,
by court order, or by law, Contractor shall not disclose, transfer, distribute or allow access to any of HACSB’s
Confidential Information to any third parties, except those individuals employed by Contractor and who are
specifically authorized by Contractor to perform the Work contemplated in this Agreement.

ARTICLE 13. Performance Bond. Contractor certifies that prior to its commencement of Work it shall
provide to HACSB a written, fully executed Performance Bond, in substantially the form attached hereto as
Exhibit “D”, and incorporated herein by reference.

ARTICLE 14. Indemnity; Hold Harmless. Contractor agrees to defend, save, indemnify and hold
harmless HACSB and all its officers, employees, and agents, against any and all liabilities, claims, judgments, or
demands, including demands arising from injuries or death of persons (Contractor's employees included) and
damage to property, arising directly or indirectly out of the performance of the Work, the obligations herein
undertaken or out of the operations conducted by Contractor, save and except claims or litigation to the extent arising
through the active negligence or willful misconduct of HACSB. Contractor shall reimburse HACSB for any
expenditures, including reasonable attorneys' fees, HACSB may incur arising out of any such claim or litigation, and,
if requested by HACSB, Contractor shall defend any such suits at the sole cost and expense of Contractor with
counsel selected by HACSB.

ARTICLE 15. Compliance with Contract Documents. Contractor shall comply with all of the Contract
Documents in connection with the performance of the Work hereunder. In the event of any conflict between this
Agreement and the Contract Documents, the Contract Documents shall control.

ARTICLE 16. Warranty/Guarantee.

a. Contractor warrants and guarantees that any work and/or materials supplied or installed in
Contractor’s performance of all contracts awarded and executed under this Agreement for HACSB
will be done in accordance with the Plans and Specifications and that the Work, as installed, will
fulfill the requirements of the Specifications. Contractor agrees to repair or replace any or all of its
Work, together with any adjacent Work which may be displaced by so doing, that may prove to be
defective in its workmanship or material within a period of two (2) years from the date of completion

of the Project, except for ordinary wear and tear, unusual abuse or neglect on the part of HACSB.

b. Contractor's warranty in no way supersedes any manufacturer’s warranty or guarantee for any
equipment or material supplied, or process used in the installation. The full effect of all
manufacturers’ warranties voided by improper installation or process will be guaranteed by

Contractor for the full life of the manufacturer’s warranty.

C. In the event of Contractor’s failure to comply with the conditions of this Article within a reasonable
period of time as determined by HACSB and after being notified in writing, Contractor hereby
authorizes HACSB to proceed to have said defect repaired and made good at Contractor's

expense and will honor and pay the costs and charges therefore upon demand.
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ARTICLE 17. Superintendence by Contractor. Contractor shall give his personal superintendence to the
Work or have a competent superintendent, satisfactory to HACSB and/or the Architect, if any, on the Project at all

times during progress with full authority to act for him.

ARTICLE 18. Accident Prevention. Contractor shall exercise proper precaution at all times for the
protection of persons and property. The safety provisions of applicable law, building and construction codes shall be
observed, and Contractor shall take or cause to be taken such additional safety and health measures as HACSB may
determine to be reasonably necessary. Machinery, equipment and all hazards shall be guarded in accordance with
the safety provisions of the State of California Construction Safety Orders (CCR Title 8, Chapter 4, Subchapter 4, as
amended) and the “Manual of Accident Prevention in Construction”, published by the Associated General Contractors

of America, to the extent that such provisions are not in contravention of applicable laws.

ARTICLE 19. Removal of Debris, Cleaning. Contractor shall, daily or as directed during the progress of
the Work on the Project, remove and properly dispose of the resultant trash, dirt and debris, and keep the premises

reasonably clear.
ARTICLE 20. Designation of Subcontractors.

a. In compliance with the Subletting and Subcontracting Fair Practices Act (California Public Contract
Code section 4100 et seq.) and any amendments thereof, each bidder shall set forth: (a) the
name, the location of the place of business, and the California contractor license humber of each
subcontractor who will perform work or labor or render service to Contractor in or about the
construction of the Project under this Agreement or a subcontractor licensed by the State of
California who, under subcontract to Contractor, specially fabricates and installs a portion of the
Project according to the Plans and Specifications in an amount in excess of one-half of one percent

of Contractor’s total bid, and (b) the portion of the Work which will be done by each subcontractor.

b. If Contractor fails to specify a subcontractor or if Contractor specifies more than one subcontractor
for the same portion of the Work performed for the Project in excess of one-half of one percent of
Contractor’s total bid, he shall be deemed to have agreed that he is fully qualified to perform that

portion himself, and that he shall perform that portion himself.

C. Contractor shall not: (a) substitute any subcontractor, (b) permit any subcontract to be voluntarily
assigned or transferred or allow it to be performed by any one other than the original subcontractor
listed in the original bid, or (c) sublet or subcontract any portion of the Work on the Project in
excess of one-half of one percent of Contractor’s total bid as to which the original bid did not
designate a subcontractor, except as authorized by HACSB.

d. Subletting or subcontracting of any portion of the Work on the Project in excess of one-half of one
percent of Contractor’s total bid as to which no subcontractor has been designated in the original
bid shall only be permitted in cases of public record of HACSB wherein HACSB has set forth the

facts constituting the emergency or necessity.

ARTICLE 21. Stipulation of Lien. Contractor certifies that all Work executed under this Agreement will be
performed in accordance with the Agreement terms and there will be no claims of laborers or mechanics for unpaid
wages arising out of the performance of said Agreement. In consideration of the payment under the terms of the
Agreement, Contractor hereby does release HACSB from any and all claims arising from any contract awarded by

this process. Contractor shall prepare and submit to HACSB, a written Stipulation of Lien, in substantially the form
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attached hereto as Exhibit “E”, and incorporated herein by reference. The Stipulation of Lien shall be recorded in the

County Recorder’s Office of San Bernardino County, California.

ARTICLE 22. Assignment. Neither the Agreement, nor any part thereof, nor moneys due or to become

due there under may be assigned by Contractor without the prior written approval of HACSB.

ARTICLE 23. Rights and Remedies of HACSB for Default.

In the event any goods furnished or services provided by Contractor in the performance of the Work should
fail to conform to the requirements herein, or to the sample submitted by Contractor, HACSB may reject the same,
and it shall become the duty of Contractor to reclaim and remove the item promptly or to correct the performance of
services, without expense to HACSB, and immediately replace all such rejected items with others conforming to the
Agreement.

a. In addition to any other rights and remedies HACSB may have, HACSB may require Contractor, at
Contractor’s expense, to ship goods via air freight or expedited routing to avoid or minimize actual
or potential delay if the delay is the fault of Contractor.

b. In the event of the termination of the Agreement, either in whole or in part, by reason of default or
breach by Contractor, any loss or damage sustained by HACSB in procuring any items which
Contractor agreed to supply shall be borne and paid for by Contractor.

C. HACSB reserves the right to offset the reasonable cost of all damages caused to HACSB against
any outstanding invoices or amounts owed to Contractor or to make a claim against Contractor
therefore.

ARTICLE 24. Termination. In addition to the rights of Termination for Convenience of HACSB and
Termination for Default set forth in the Contract Documents, HACSB may terminate this Agreement if Contractor
should file a bankruptcy petition and/or be adjudged a bankrupt, or if Contractor should make a general assignment
for the benefit of creditors, or if a receiver should be appointed on account of insolvency (as referenced in HUD Form
5370 Section 34 page 12). HACSB may serve written notice upon Contractor of its intention to terminate the
Agreement. The notice shall contain the reasons for such intention to terminate the Agreement, and, unless within
ten (10) days after serving such notice, such violation shall cease and satisfactory arrangements for correction
thereof be made, upon the expiration of the ten (10) days, the Agreement shall cease and terminate. In the event of
any such termination, HACSB shall serve written notice thereof upon any surety and Contractor, and any such surety
shall have the right to take over and perform Contractor’s obligations pursuant to this Agreement; provided, however,
that if such surety does not provide HACSB written notice of its intention to take over and perform the Work required
under this Agreement within fifteen (15) days after receiving such written notice, or such surety does not commence
performance thereof within thirty (30) days after providing such written notice to HACSB, HACSB shall have the right
to perform all uncompleted portions of the Work and to prosecute the same to completion by contract or by any other
method it deems advisable, for the account and at the expense of Contractor, and Contractor and its surety shall be
liable to HACSB for any excess costs occasioned HACSB thereby and, in such event, HACSB may, without liability
for doing so, take possession of and utilize in completing the Work, such materials, appliances, and other property
belonging to Contractor as may be on the site of the Work and necessary for the performance of the Work.

ARTICLE 25. Notices. All notices required pursuant to this Agreement shall be communicated in writing,
and shall be delivered in person, by commercial courier providing proof of delivery, or by certified mail, return receipt

requested.
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All notices sent pursuant to this Agreement shall be addressed as follows:

If to HACSB: If to Contractor:

Angie Lardapide, Procurement & Contracts Javier Cardenas, President
Housing Authority of the County of San Bernardino J. Cardenas Inc.

715 E. Brier Drive 14455 Park Ave Suite A
San Bernardino, CA 92408-2841 Victorville, CA 92392
alardipide@hacsb.com info@j.cardenasinc.com

Notices will be deemed effective upon receipt or rejection only.
ARTICLE 26. Complete Agreement. This written Agreement is the final, complete and exclusive statement
and expression of the agreement between HACSB and Contractor and of all the terms of this Agreement and cannot be

varied, contradicted, nor supplemented by evidence of any prior or contemporaneous oral or written agreements.

ARTICLE 27. Applicable Law/Venue. This Agreement shall be construed and interpreted in accordance
with the internal laws of the State of California, with proper venue for any litigation in San Bernardino County,

California.

ARTICLE 28. Severability; Headings. If any portion of this Agreement is held invalid or inoperative, the
other portions of this Agreement shall be deemed valid and operative and so far as is reasonable and possible, effect
shall be given to the intent manifested by the portion held invalid or inoperative. The section headings herein are for
reference purposes only and are not intended in any way to describe, interpret, define or limit the extent or intent of this

Agreement or of any part hereof.

ARTICLE 29. Interpretation. Should any provision of this Agreement require interpretation, it is agreed that
the person or persons interpreting or construing the same shall not apply a presumption that the terms of this
Agreement shall be more strictly construed against one party by reason of the rule of construction that a document is
to be construed more strictly against the party who itself or through its agent or counsel prepared the same or caused
the same to be prepared; it being agreed that the agents and counsel of all of the parties have participated equally in
the negotiation and preparation of this Agreement. The language in all parts of this Agreement shall be in all cases
construed simply, fairly, equitably and reasonably, according to its plain meaning and not strictly for or against any of

the parties.

ARTICLE 30. Counterparts. This Agreement may be executed in multiple counterparts, and when so

executed by each of the parties hereto shall constitute a single agreement binding upon all of the parties hereto.

ARTICLE 31. Licensed Contractor. Contractor represents and warrants that it is a licensed contractor in

good standing with the California Contractors State License Board.

[END — SIGNATURES ON NEXT PAGE]
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IN WITNESS WHEREOF, HACSB and Contractor have entered into this Agreement as of the Effective
Date. December 9, 2020 (PC1122 Concrete and Masonry Barstow R.A.D. Rehab)

Date:

J. Cardenas Inc.

By: (Affix seal if a corporation)
Name:
Its:

CERTIFICATE OF CORPORATE AUTHORITY

I, certify that | am the of the corporation
named as Contractor herein; that who signed this Agreement on
behalf of Contractor, was then of said corporation; that said Contract was
duly signed for and in behalf of said corporation and its governing body and is within the scope of its corporate
powers.

By:

Name:

Its:

Date:

HOUSING AUTHORITY OF THE COUNTY OF SAN BERNARDINO

By:
Name: Maria Razo
Its: Executive Director

Date:
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Exhibit “A” Scope of work
(I.F.B)
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(ALL DOCUMENTS INCLUDED IN THE ORIGINAL PROCUREMENT REQUEST FOR THESE SERVICES ARE

INCORPORATED BY REFERENCE.)

Contractor shall supply all labor, materials, tools, equipment, debris-waste removal/disposal,
transportation of materials and anything else deemed necessary to provide concrete flatwork, site
grading, concrete masonry unit (CMU) walls, and a utility access door in a public sidewalk. Work will
be performed at 3 separate site locations within the City of Barstow, California.
The table below shows the approximate quantities of concrete flatwork and masonry repairs at each

location.
Property Main Site Approx. Approx. Approx. CMU Utility
Code Address Flatwork Grading (Lin. Ft.) Access
(Sq. Ft.) (Sq. Ft.) Door
481172 921 Bighorn Dr. 7500 7750 4800 None
481173 1050 Deseret 900 None None None
481174 1929 Yosemite 2700 1250 300 1

Due to scheduling and budget reasons, HACSB may choose to re-schedule or cancel work at individual
sites in order to meet the total rehab project budget. Bidders should price the work on each site
individually, including overhead, permits, and other costs. HACSB will not know the exact sites chosen
for execution until all bids from all other trades are received.

1.1 MAIN OBIJECTIVES

This project has 3 main objectives:

1. Increased resident safety and comfort. This project will contribute to a safe environment for the
residents and their families by replacing damaged concrete walkways and steps around their dwelling
units and re-grading to prevent water intrusion.

2. Reduction in maintenance costs and recurring work. Current and future maintenance costs will be
reduced by repairing concrete and masonry surfaces. Crack repairs prevent water entry from causing
further damage due to freeze-thaw cycles. Re-grading will remove years of turf build-up and help
prevent water intrusion into the dwelling units.

3. Reduced exposure to premises liability litigation claims. Reducing the chance of slips, trips and falls
on walkways and steps in common areas will limit the agency’s exposure to litigation due to slip and
fall incidents by members of the public when using HACSB facilities.

2 TASKS

Contractor shall provide all labor, materials, tools, equipment, debris-waste removal/disposal,

transportation of materials and anything else deemed necessary for complete and functional repair and
replacement of concrete and masonry structures as detailed on the “TASK LIST”
The document is also hosted online with photographs at:
https://app.smartsheet.com/b/publish?EQBCT=88c9084bb4b740d1b588f00034395b02

2.1 TASK DEFINITIONS

Trade Description Terms used in the Task List are defined below:

CMU - Grind

Removal of damaged masonry areas on vertical surfaces with abrasive or
diamond tipped grinder. Finished surfaces to be within 1/8".
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CMU - Crack Chase & | Crack repairs to masonry walls. All cracks to be repaired shall be opened
Grout with diamond tipped “crack chaser” blade, then tuck-pointed with masonry
grout.

CMU - Add Course(s) | Add additional courses to existing block wall. May require doweling and/or
removal of existing cap.

CMU - Demo & Repair of sections that have failed due to tree roots, soil expansion, erosion,

Replace hydraulic pressure. Demolish affected sections, dowel as needed & install
new block.

CMU - New Wall Complete new footings and masonry block wall. All walls less than 4 feet
high.

GRADING Removal or relocation of soils as needed to assure water drainage away

from buildings. Includes removal of small plants & trees under 4” diameter
as necessary.

SLAB - Access Door Replace utility vault access door. Saw cut, demo and pour new concrete
curb as needed.
SLAB - Demo Only Demolish & dispose of concrete slab and reinforcing metal. No

replacement.
SLAB - Demo & New | Demolish & dispose of concrete slab and reinforcing metal. Re-grade as

Concrete necessary to ensure proper drainage. Install forms, reinforcing metal &
pour new concrete.

SLAB - Saw Cut & Saw cut existing areas at edge of area to be removed. Demolish & dispose

New Concrete of concrete slab and reinforcing metal. Re-grade as necessary to ensure

proper drainage. Install forms, reinforcing metal & pour new concrete.
SLAB - New Concrete | Re-grade as necessary to ensure proper drainage. Install forms, reinforcing
metal & pour new concrete.

STEPS - Demo & Saw-cut, demo as necessary to make required repairs. Install forms,
Replace reinforcing metal. Pour and finish concrete steps.

STEPS - New Re-grade as necessary. Install forms and reinforcing metal. Pour and finish
Concrete concrete steps.

2.2 EXCLUSIONS

Fencing, Metal handrails, Painting, Stucco, Tree removals over 4” in diameter, Utility relocation.

3 SCHEDULE

Due to scheduling and budget reasons, HACSB may choose to re-schedule or cancel work at individual
sites in order to meet the total rehab project budget. HACSB will not know the exact groups chosen for
execution until all bids from all other trades are received.

Contractor shall submit proposed work schedule detailing work location, work to be performed & work

duration with the bid documents. Liquidated damages in the amount of $250 per day will be assessed
for this project if it is not completed within 60 calendar days from notice to proceed.
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4 PROJECT REQUIREMENTS
4.1 CONTRACTOR RESPONSIBILITIES
4.1.1 GENERAL CONDITIONS

Contractor is responsible to secure any/all required permits required by local authorities and
ordinances.

The Contractor shall coordinate the work for each area with HACSB 2 weeks prior to start.

A jobsite foreman is required to be present on site every day and have the authority to conduct
business without delay to the construction project.

It is the responsibility of the contactor to verify all dimensions and quantities to meet the intent of
the plans, scope of work and specifications.

New material shall be stored neatly on pallets, covered and with proper ventilation.

Installation of Contractor’s material constitutes acceptance of all adjacent work as being qualified
to accept the new material.

Contractor and subcontractors are to protect adjacent materials at all times. Damage to adjacent
material will be the responsibility of the contractor causing damage to repair at no additional cost
to HACSB.

Storage or sale of removed items or materials on-site will not be permitted.

The Contractor shall pick up all debris (including nails, scrap lumber, concrete forms, spikes...)
continuously throughout each work day.

Clean adjacent buildings and improvements of dust, dirt and debris caused by construction
operations. Return adjacent areas to condition existing before start of construction.

Entire construction site will be kept safe from public access at all times. Adequate barriers will be
furnished and installed by the contractor as to provide public safety at all times, as well as work
site safety at all times

Contractor shall limit hours of operation to Monday through Friday during the hours of 8:00 a.m.
to 5:00 p.m. Special hours of operation outside the normal hours must be approved by the
Authority.

4.1.2 PROJECT CONDITIONS

Contractor to locate all utilities prior to work. This includes, but is not limited to Gas, Electric,
Cable TV, FIOS, Sewer, Telephone, and Water.

Remove any debris, root growth or electrical cables from area of work.

Existing trees 4” in diameter or more located over 10 feet from the work area shall remain and be
protected during demolition and construction.

Curb/Gutter and Driveway approach shall remain in place and be protected during demolition and
construction.

Patio slabs must be installed with %” per foot slope to ensure proper drainage. All new walkways
and steps are to meet applicable local code requirements and match adjacent areas in dimension,
color and texture.

Any walkways and steps within a defined “Accessible Route” shall meet ADA requirements per
CBC Chapter 11B. Location of “Accessible Routes” shall be defined by HACSB or the local building
department.

Ensure proper soil compaction and consistency of compaction under areas of concrete
replacement.
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Grade Control: Establish and maintain required lines and elevations so that proper drainage is
maintained at all times during construction.

4.1.3 POLLUTION CONTROLS

Use water mist, temporary enclosures, and other suitable methods to limit the spread of dust and
dirt. Comply with governing environmental protection regulations.

Do not create hazardous or objectionable conditions, such as ice, flooding, and pollution, when
using water. No water runoff from site into curb/gutters.

Remove and transport debris in a manner that will prevent spillage on adjacent surfaces and
areas.

4,14 SUBMITTALS

Material Certificates: Provide a copy of material certificates (and Technical Bulletins) signed by
material producer and Contractor, certifying that each material item complies with or exceeds
specified requirements. Submit with bid package.

4.2 HACSB RESPONSIBILITIES
4.2.1 PROJECT CONDITIONS

Conditions existing at time of inspection for bidding purposes will be maintained by HACSB as far
as practical.

4.2.2 NOTIFICATIONS

HACSB will notify residents in advance of the project based on Contractor’s project schedule.
Notification will include language to require removal of all personal property in any areas affected
by construction operations.

4.2.3 RESIDENT PERSONAL PROPERTY

Resident’s personal property left in construction areas will be subject to removal or disposal at
HACSB property manager’s discretion.

4.3 MUTUAL RESPONSIBILITIES
4.3.1 SCHEDULING

Contractor shall submit proposed work schedule detailing work location, work to be performed &
work duration with the bid documents.

HACSB will coordinate proposed work schedule(s) with other trades working at the site to ensure
multiple trades are not working in the same location concurrently.

4.3.2 INSPECTIONS

Contractor must notify HACSB to allow inspection prior to pouring concrete for form placement,
reinforcing steel, underground utilities.

If HACSB is not available or not available within a reasonable time, it shall be the Contractor’s
responsibility to take photographs and furnish proof that the repairs were performed and
completed properly.
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5 PROJECT RISKS

5.1 RISKS

HACSB has entered into a binding contract with the U.S. Department of Housing & Urban
Development to restructure certain real estate holdings. A major requirement of this contract
includes funding for repairs to the public areas and exteriors of the complexes. The terms of this
contract stipulate that funding is dependent on timely completion of the work.

5.2 CONTINGENCY

Liquidated damages in the amount of $250 per day will be assessed for this project if it is not
completed within 60 calendar days from notice to proceed.

6 CONTRACT COMPLIANCE
6.1 COMMUNICATIONS PLAN

A pre-construction meeting will be held at the jobsite prior to the start date.

Contractor shall provide accurate construction schedule at the time of pre-construction meeting.
A contact list with email and mobile phone numbers of key personnel will be disseminated to both
parties prior to the start date.

Contractor shall monitor & update the construction schedule weekly if changes are necessary.

All communication between HACSB and Contractor shall be in writing.

Text messaging (SMS, MMS) are not valid or binding for change orders, notices, requests for
information and other legal communication.

6.2 QUALITY MANAGEMENT PLAN
6.2.1 QUALITY ASSURANCE

Work performed by the general contractors and/or subcontractors shall be performed in a good
workmanlike manner and quality. Workmanlike quality is defined as workmanship that meets or
exceeds United Building Codes or specific city codes, whichever is more stringent.

All work performed shall be in strict compliance with all plans and specifications for the project.

The quality of the general contractor and subcontractor’s installation is expected to support the

quality intent of the architect and builders design and specified materials.

6.2.2  INSPECTION PARAMETERS
6.2.2.1 LOCAL BUILDING AGENCY

Contractor is responsible to secure any/all required permits required by local authorities and
ordinances.

Contractor to schedule inspections prior to covering work.

Contractor to submit final inspection cards and/or other permit documents to HACSB upon
completion and prior to final payment requisition.

6.2.2.2 HACSB

HACSB may inspect work while installation in progress to verify square footage is being
completed and proper installation of materials.

HACSB will inspect all repairs and overall conditions upon completion.

HACSB shall give written notice of rejection of goods delivered or services performed
hereunder within a reasonable time after receipt of such goods or performance of such

110



services. Such notice of rejection will state the respects in which the goods do not substantially
conform to their specifications.

6.2.3 CORRECTIONS

In the event any goods furnished or services provided by Contractor in the performance of the
Work should fail to conform to the requirements herein, or to the sample submitted by
Contractor, HACSB may reject the same, and it shall become the duty of Contractor to reclaim and
remove the item promptly or to correct the performance of services, without expense to HACSB,
and immediately replace all such rejected items with others conforming to the Agreement.

It is the responsibility of each contractor to protect their work from damage until such time that
HACSB has accepted such work in writing. All defects/damage will be repaired by contractor at the
expense of the contractor prior to final acceptance.

6.2.4 WARRANTY

Contractor warrants and guarantees that any work and/or materials supplied or installed in
Contractor’s performance of all contracts awarded and executed under this Agreement for HACSB
will be done in accordance with the Plans and Specifications and that the Work, as installed, will
fulfill the requirements of the Specifications.

Contractor agrees to repair or replace any or all of its Work, together with any adjacent Work
which may be displaced by so doing, that may prove to be defective in its workmanship or
material within a period of two (2) years from the date of completion of the Project, except for
ordinary wear and tear, unusual abuse or neglect on the part of HACSB.

Contractor’s warranty in no way supersedes any manufacturer’s warranty or guarantee for any
equipment or material supplied, or process used in the installation.

The full effect of all manufacturers’ warranties voided by improper installation or process will be
guaranteed by Contractor for the full life of the manufacturer’s warranty.

In the event of Contractor’s failure to comply with the conditions of this Article within a
reasonable period of time as determined by HACSB and after being notified in writing, Contractor
hereby authorizes HACSB to proceed to have said defect repaired and made good at Contractor’s
expense and will honor and pay the costs and charges therefore upon demand.

All warranties begin on the date of completion, documented by written acceptance of material
and workmanship by HACSB.

7 STANDARDS COMPLIANCE
7.1 MATERIALS SPECIFICATIONS

Alternate materials must be submitted with bid documents. Any changes must be submitted and
approved in writing by HACSB prior to installation of any materials.

7.1.1 CMU BLOCK

Concrete blocks shall be 8-inch hollow load bearing concrete masonry units, Grade N, Type Il units
conforming to ASTM C90-81.

Masonry units shall have been air-dried for not less than 28 days prior to being placed in the
structure. Wetting of the block units shall not be permitted.

Mortar shall conform to the requirements of ASTM C270-89 or shall be proportioned based on
laboratory or field experience to provide the required strength and workability.
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Grout shall be mixed in the ratio, by volume, of one part Portland cement, up to 1/10 part lime, 2-
1/4 parts minimum to 3 parts maximum damp loose sand and up to 2 parts coarse aggregate. The
grout shall be of a fluid consistency suitable for placing without segregation.

Cement shall conform to ASTM C150-86 Type |, IA, II, or lIA.

Hydrated Lime shall conform to ASTM C150-86 Type IlI.

Aggregate shall be clean, hard and well graded, free of injurious amounts of dust, lumps, shale
alkali, surface coatings, and organic matter.

Admixtures, such as fly ash or other flow improving and water retention agents, may be used in
the grout mix.

Water used in mixing and curing concrete shall be clean and free from injurious amounts of oil,
salt, acid, alkali, organic matter or other deleterious substances.

7.1.2 CONCRETE

Portland cement: ASTM C150, type | or Il, low alkali.

Aggregate — General: Comply with ASTM C30 uniformly graded and clean. Concrete is to have a
minimum compressive strength of 3000 psi unless otherwise specified. Do not use aggregate
known to cause excessive shrinkage.

Aggregate — Course: Provide crushed rock or washed gravel with minimum size number 4.
Aggregate — Fine: Natural washed sand of hard and durable particles varying from fine to particles
vary from fine to particles passing a 3/8” screen of which at least 12% shall pass a 50-mesh screen.
Aggregate: - Water: Use only clean and potable water.

Surface Treatment I: Where sealer or hardener is called for, provide “Ashford Formula”
manufactured by Cure-Crete Chemical Company of Orem, Utah. Provide the manufacturers
standard written 20 year/10 year warranty.

Surface Treatment II: Except as otherwise directed, on concrete slabs, curbs and walkways,
provide “Hunt TLF” curing agent manufactured by Hunt Process Co., Inc., or an approved equal.

7.1.3  REINFORCING METALS

Bars: ASTM 615 grade 40 using deformed bars for number 3 and larger.
Welded Wire Fabric: ASTM A185.

Bending: Bending shall comply with ACI318

7.1.4 SIDEWALK UTILITY ACCESS DOOR

Double leaf doors with lift assistant mechanism and hold-open latch, %4” diamond plate aluminum
cover shall be reinforced to support 300 Pounds per square foot live load, extruded aluminum
angle frame w/mill finish, 316 Stainless Hardware, Flush mounted padlock hasp. Hinges on short
sides of frame. Floor Door Specifications.

7.1.5 OTHER MATERIALS

Any other materials not specifically described, but required for complete and proper installation,
as selected by the Contractor are subject to HACSB approval. Submit proposed materials or
substitutions with bid package.

7.2 WORKMANSHIP SPECIFICATIONS
7.2.1 CONCRETE DEMO

Saw cut, remove and legally dispose of all concrete and unsuitable base materials off-site. Saw
cuts shall be laid out perpendicular to the path of travel, and as straight as possible at the starting
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point. The cut edge of the remaining concrete shall be ground to a rounded shape prior to
placement of new material.

The Contractor shall inspect all grade surfaces for proper compaction and consistency. Any hidden
problems, such as root growth or below ground plumbing, shall be brought to the attention of
HACSB.

The Contractor shall provide protection and warnings as necessary to protect residents during
performance of this work (using barricades, cones, lighting, temporary plywood, etc., as required).
No holes should be open more than 25 hours, weather permitting.

7.2.2 CONCRETE REPLACEMENT

Re-grade, add new base material as necessary, and properly mechanically compact prior to
pouring concrete.

Construct forms to the exact size and dimensions to complete concrete casting to match the
existing structures, slabs, curbs, etc. Forms shall be constructed with mechanical “KEY” on any
edge that will be poured at a later stage. Forms are to be completely removed as soon as it is
practical to do so.

All concrete is to be minimum 3000 PSI, to match existing in color, texture and thickness.
Elevation change at of old/new concrete must be within %”

Expansion and control joints are to be provided as necessary to match existing.

Contractor must mask adjacent areas to prevent spilling/staining of existing materials. Cement
stains on existing concrete is not acceptable.

The Contractor is to take proper steps to avoid concrete cracking during the curing process.
When the mean daily temperature outdoors is less than 40 degrees Fahrenheit, maintain the
temperature of the concrete between 50 degrees Fahrenheit and 70 degrees Fahrenheit for the
required curing period. Provide any required heating systems which will uniformly heat the entire
curing area without exposing the area to hazardous exhaust gases.

7.2.3 CMU BLOCK WALL REPAIRS
7.2.3.1 CRACK REPAIRS

Chase the crack to %5” x %5” minimum using a 4" right-angle grinder or diamond crack chaser. Do
not remove mortar in excess of one third the depth of the masonry unit above. The mortar
being removed should be raked out to the full width of the joint to the proper depth so that
the void formed is in the shape of a rectangle, NOT a “U” or “V” shape. Loose particles should
be removed by brushing or water rinse. After moistening, place mortar into the joints with a
narrow tuck-pointing tool. Mortar should be placed in the joints in %” lifts to avoid shrinkage.
Subsequent lifts should be applied when the previous lift is thumbprint hard. The joints are
tooled when thumbprint hard. For the greatest resistance to moisture penetration, concave-
tooled joints are recommended due to the compression of the mortar as the joints are tooled.
Excess mortar and tags can be removed by brushing or wiping the work after the mortar has
set up enough to prevent smearing.

7.2.3.2 CMU BLOCK REPLACEMENT

Broken & damaged sections shall be removed back to sound material. Grind old mortar to
ensure a flat surface for new block placement. If possible, re-use existing reinforcing metal in
the same positions. If doweling is needed, drill holes in the center of the block to prevent
chipping of the existing block. Prior to placement of new CMU blocks, subgrade shall be free of
chips, sawdust, debris, water, extraneous oil, mortar, or other harmful substances. The
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replacement block to be embedded in or placed on the wall shall be laid with full mortar
coverage on the bed joint. Blocks shall be positioned accurately and anchored firmly. Allow
mortar joints to stiffen to “thumbprint hardness” before tooling. For the greatest resistance to
moisture penetration, concave-tooled joints are recommended due to the compression of the
mortar as the joints are tooled. Excess mortar and tags can be removed by brushing or wiping
the work after the mortar has set up enough to prevent smearing.

7.2.4 NEW CMU BLOCK WALLS

New CMU walls shall be less than 4 ft. high measured from the top of the footing to the top of the
wall cap.

All horizontal and vertical reinforcements shall maintain a min. 3” clearance from the bottom and
sides of the trench.

Prior to placement of concrete masonry units, subgrade shall be free of chips, sawdust, debris,
water, extraneous oil, mortar, or other harmful substances. Earth surfaces shall be firm and
damp. Placement of concrete masonry units on mud, dried earth or un-compacted fill will not be
permitted. Items to be embedded in or placed on the concrete shall be positioned accurately and
anchored firmly. The top surface of the concrete foundation shall be clean, free of laitance and
the aggregate shall be exposed, but not undercut, before the initial masonry course is placed. The
starting joint on foundations shall be laid with full mortar coverage on the bed joint, except that
the area where grout occurs shall be kept free from significant accumulations of mortar so that
the grout will contact the foundation.

For specific details, see original construction plans,

7.2.5 GRADING

All grading operations shall be routine maintenance to maintain the original line and grade,
hydraulic capacity, and original purpose of facility. Grading includes removal of soils, built up
thatch and clearing & grubbing up to 1 foot depth. All refuse and debris shall be legally disposed of
off-site. Holes and depressions shall be backfilled. Fill materials shall be composed of native soils
recovered from spoil at other locations within this project. Minimum soil compaction shall be 95
percent of maximum density as defined in ASTM D 1557. The contractor will provide all necessary
grading to insure adequate drainage so that no areas will be flooded due to a rainfall of a 10-year
frequency. Drainage of the area should be compatible with the existing terrain. Building ground
floor finished elevation shall be a minimum 6” above adjacent grade and outside grade shall slope
away from the building on all sides at a minimum slope of 5% for a distance of 10 feet.

For specific details, see original construction plans.

7.2.6 UTILITY ACCESS DOOR REPLACEMENT

Remove and replace flush-mounted metal utility access floor doors in sidewalk and driveway
locations. Contractor shall provide pedestrian and automobile signage and barricades to prevent
unauthorized access during installation. Remove and properly recycle existing metal door(s). Saw-
cut surrounding slab as needed to provide room for new curb. Pour new concrete curb/frame per

manufacturer’s specifications. Install new metal floor door(s) per manufacturer’s specifications.
For product specifications, refer to section 8.1.4 UTILITY ACCESS DOORS

7.3 REGULATORY COMPLIANCE

All work shall be in compliance with the following regulations:
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7.3.1 FEDERAL REGULATIONS

7.3.1.1 UNITED STATES CODE
40 USC 3141-3148 Davis-Bacon Wage Act

7.3.2 CALIFORNIA REGULATIONS
7.3.2.1 CALIFORNIA BUILDING CODE

CHAPTER 11B Accessibility to Public Buildings, Public Accommodations &
Public Housing

CHAPTER 18 Soils and Foundations

CHAPTER 19 Concrete

CHAPTER 20 Aluminum

CHAPTER 21 Masonry

CHAPTER 22 Steel

CHAPTER 32 Encroachments into Public Right of Way

7.3.2.2 CALIFORNIA GOVERNMENT CODE

SECTION 4216 Protection of Underground Infrastructure (Dig Alert)

7.3.3 CITY OF BARSTOW REGULATIONS
7.3.3.1 BARSTOW MUNICIPAL CODE

TITLE 5 Business Licenses

TITLE 12 Public Improvements (Sidewalk Encroachment)
TITLE 15 Buildings & Construction

7.3.3.2 BARSTOW CODE OF ORDINANCES

950-2017 Construction Waste Management Plan

8 BUSINESS TERMS
8.1 PAYMENTS

8.1.1 Invoices may be submitted at the following milestones:
Mobilization - 10% of contract total at the end of the second week.

Progress - Upon completion of milestones.

Retention - Thirty days after project acceptance, 5% of the contract total.

8.1.2 PROGRESS INVOICE - The following documents shall be submitted:
Hazardous waste manifests

HACSB acceptance of stated completed work

Contractor’s Invoice with contractor’s address & license number, HACSB job name & address on
invoice.

Schedule of Values (HUD form #51000)

Periodic Estimate for Partial Payment (HUD form #51001)

Conditional Waiver and Release upon Progress Payment

On-site daily sign in sheets

Daily Activity logs
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Weekly Safety Meeting Report
Certified Payroll completed in LCP Tracker

8.1.3 JOB COMPLETION INVOICE - The following documents shall be

submitted:

Same documents as a PROGRESS INVOICE listed above.
Unconditional Waiver and Releases for all previously paid invoices
Conditional Waiver and Release upon Final Payment.

Original signed off permit cards (if permits were required)
Contractor’s Warranty

8.1.4 RETENTION INVOICE - The following documents shall be submitted:

Contractor’s Invoice
Unconditional Waiver and Release upon Final Payment.

8.1.5 HACSB TERMS ARE NET 30 DAYS

Invoices will be processed only after all supporting documents have been approved by HACSB.

8.2 ADJUSTMENTS TO CONTRACT TIME / AMOUNT
Contractor cannot change materials, timeline, or contract sum without the express written approval
of HACSB. (See HUD 5370)

8.2.1 CONTRACT TIME

If a proposed change to the scope of work results in additional time to complete the contract,
contractor must submit a Request for Adjustment on the Contract Time within five business days
of the change.

8.2.2 CONTRACT AMOUNT

If a proposed change to the scope of work results in an increase in the amount of the total
contract, contractor must submit a Request for Adjustment on the Contract Amount within five
business days of the change.

9 END OF SOW
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General Conditions for Construction U.S. Department of Housing and Urban
Development

Contracts - Public Housing Programs Office of Public and Indian Housing
OMB Approval No. 2577-0157 (exp. 3/31/2020)

Applicability. This form is applicable to any
construction/development contract greater than $150,000.

This form includes those clauses required by OMB's common rule on grantee procurement, implemented at HUD in 2 CFR 200, and
those requirements set forth in Section 3 of the Housing and Urban Development Act of 1968 and its amendment by the Housing and
Community Development Act of 1992, implemented by HUD at 24 CFR Part 135. The form is required for construction contracts
awarded by Public Housing Agencies (PHAS).

The form is used by Housing Authorities in solicitations to provide necessary contract clauses. If the form were not used, HAs would be
unable to enforce their contracts.

Public reporting burden for this collection of information is estimated to average 1.0 hours per response, including the time for reviewing
instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection
of information. Responses to the collection of information are required to obtain a benefit or to retain a benefit.

The information requested does not lend itself to confidentiality.

HUD may not conduct or sponsor, and a person is not required to respond to a collection of information unless it displays a currently
valid OMB number.

Clause Page Clause Page
1 || Definitions IHEEEl ~dministrative Requirements
2. Contractor’s Responsibility for Work 2 25. Contract Period 9
3. Architect’s Duties, Responsibilities and Authority 2 26 Order of Precedence 9
4. Other Contracts 3 27. Payments 9
IConstruction Requirements |2 || Contract Modifications E
5. Preconstruction Conference and Notice to Proceed 3 29. Changes 10
6. Construction Progress Schedule 3 30. Suspension of Work 11
7 Site Investigation and Conditions Affecting the Work 3 31. Disputes 11
8. Differing Site Conditions 4 32. Default 11
9. Specifications and Drawings for Construction 4 33 Liquidated 12
10. | As-Built Drawings 5 34. Termination of Convenience 12
11. | Material and Workmanship 5 35. Assignment of Contract 12
12. | Permits and Codes 5 36. Insurance 12
13. | Health, Safety, and Accident Prevention 6 37. Subcontracts 13
“ Temporary Buildings and Transportation Materials b B Subcontracting with Small and Minority Firms, Women'’s B
Business Enterprise, and Labor Surplus Area Firms
15. | Availability and Use of Utility Services 6 39. Equal Employment Opportunity 13
1o Protection of Existing Vegetation, Structures, A Employment, Training, and Contracting Opportunities h
Equipment, Utilities, and Improvements 6 for Low-Income Persons, Section 3 of the Housing and
Urban Development Act of 1968
17. | Temporary Buildings and Transportation Materials 7 41. Interest of Members of Congress 15
B Clean Air and Water / @ Interest of Members, Officers, or Employees and b
Former Members, Officers, or Employees
19. | Energy Efficiency 7 43. Limitations on Payments Made to Influence 15
20. | Inspection and Acceptance of Construction 7 44. Royalties and Patents 15
21. | Use and Possession Prior to 8 45. Examination and Retention of Contractor’'s Records 15
22. | Warranty of Title 8 46 Labor Standards-Davis-Bacon and Related Acts 15
23. | Warranty of 8 47. Non-Federal Prevailing Wage Rates 19
24. | Prohibition Against 9 48. Procurement of Recovered 19
Previous editions are obsolete Page 1 of 19 form HUD-5370 (1/2014)

Replaces form HUD-5370-A
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1. Definitions

(a) “Architect” means the person or other entity engaged by
the PHA to perform architectural, engineering, design,
and other services related to the work as provided for in
the contract. When a PHA uses an engineer to act in this
capacity, the terms “architect” and “engineer” shall be
synonymous. The Architect shall serve as a technical
representative of the Contracting Officer. The Architect’s
authority is as set forth elsewhere in this contract.

(b) “Contract” means the contract entered into between the
PHA and the Contractor. It includes the forms of Bid, the
Bid Bond, the Performance and Payment Bond or Bonds
or other assurance of completion, the Certifications,
Representations, and Other Statements of Bidders (form
HUD-5370), these General Conditions of the Contract for
Construction (form HUD-5370), the applicable wage rate
determinations from the U.S. Department of Labor, any
special conditions included elsewhere in the contract, the
specifications, and drawings. It includes all formal
changes to any of those documents by addendum,
change order, or other modification.

(c) “Contracting Officer” means the person delegated the au-
thority by the PHA to enter into, administer, and/or
terminate this contract and designated as such in writing
to the Contractor. The term includes any successor
Contracting Officer and any duly authorized
representative of the Contracting Officer also designated
in writing. The Contracting Officer shall be deemed the
authorized agent of the PHA in all dealings with the
Contractor.

(d) “Contractor” means the person or other entity entering
into the contract with the PHA to perform all of the work
required under the contract.

(e) “Drawings” means the drawings enumerated in the
schedule of drawings contained in the Specifications and
as described in the contract clause entitled Specifications
and Drawings for Construction herein.

(f) “HUD” means the United States of America acting through
the Department of Housing and Urban Development
including the Secretary, or any other person designated to
act on its behalf. HUD has agreed, subject to the
provisions of an Annual Contributions Contract (ACC), to
provide financial assistance to the PHA, which includes
assistance in financing the work to be performed under
this contract. As defined elsewhere in these General
Conditions or the contract documents, the determination
of HUD may be required to authorize changes in the work
or for release of funds to the PHA for payment to the
Contractor. Notwithstanding HUD’s role, nothing in this
contract shall be construed to create any contractual
relationship between the Contractor and HUD.

(g) “Project” means the entire project, whether construction
or rehabilitation, the work for which is provided for in
whole or in part under this contract.

(h) “PHA" means the Public Housing Agency organized
under applicable state laws which is a party to this
contract.

(i) “Specifications” means the written description of the
technical requirements for construction and includes the
criteria and tests for determining whether the
requirements are met.

() “Work™ means materials, workmanship, and manufacture
and fabrication of components.

2. Contractor’s Responsibility for Work

(a) The Contractor shall furnish all necessary labor,
materials, tools, equipment, and transportation necessary
for performance of the work. The Contractor shall also
furnish all necessary water, heat, light, and power not
made available to the Contractor by the PHA pursuant to
the clause entitled Availability and Use of Utility Services
herein.

(b) The Contractor shall perform on the site, and with its own
organization, work equivalent to at least[ ] (12 percent
unless otherwise indicated) of the total amount of work to
be performed under the order. This percentage may be
reduced by a supplemental agreement to this order if,
during performing the work, the Contractor requests a
reduction and the Contracting Officer determines that the
reduction would be to the advantage of the PHA.

(c) At all times during performance of this contract and until
the work is completed and accepted, the Contractor shall
directly superintend the work or assign and have on the
work site a competent superintendent who is satisfactory
to the Contracting Officer and has authority to act for the
Contractor.

(d) The Contractor shall be responsible for all damages to
persons or property that occur as a result of the
Contractor’s fault or negligence, and shall take proper
safety and health precautions to protect the work, the
workers, the public, and the property of others. The
Contractor shall hold and save the PHA, its officers and
agents, free and harmless from liability of any nature
occasioned by the Contractor’s performance. The
Contractor shall also be responsible for all materials
delivered and work performed until completion and
acceptance of the entire work, except for any completed
unit of work which may have been accepted under the
contract.

(e) The Contractor shall lay out the work from base lines and
bench marks indicated on the drawings and be
responsible for all lines, levels, and measurements of all
work executed under the contract. The Contractor shall
verify the figures before laying out the work and will be
held responsible for any error resulting from its failure to
doso.

(f) The Contractor shall confine all operations (including
storage of materials) on PHA premises to areas
authorized or approved by the Contracting Officer.

(g) The Contractor shall at all times keep the work area,
including storage areas, free from accumulations of
waste materials. After completing the work and before
final inspection, the Contractor shall (1) remove from the
premises all scaffolding, equipment, tools, and materials
(including rejected materials) that are not the property of
the PHA and all rubbish caused by its work; (2) leave the
work area in a clean, neat, and orderly condition
satisfactory to the Contracting Officer; (3) perform all
specified tests; and, (4) deliver the installation in
complete and operating condition.

(h) The Contractor’s responsibility will terminate when all
work has been completed, the final inspection made, and
the work accepted by the Contracting Officer. The
Contractor will then be released from further obligation
except as required by the warranties specified elsewhere
in the contract.

3. Architect’s Duties, Responsibilities, and Authority

(a) The Architect for this contract, and any successor, shall
be designated in writing by the Contracting Officer.

Previous editions are obsolete
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(b) The Architect shall serve as the Contracting Officer’s
technical representative with respect to architectural,
engineering, and design matters related to the work
performed under the contract. The Architect may provide
direction on contract performance. Such direction shall be
within the scope of the contract and may not be of a
nature which: (1) institutes additional work outside the
scope of the contract; (2) constitutes a change as defined
in the Changes clause herein; (3) causes an increase or
decrease in the cost of the contract; (4) alters the
Construction Progress Schedule; or (5) changes any of
the other express terms or conditions of the contract.

(c) The Architect’s duties and responsibilities may include but
shall not be limited to:

(1) Making periodic visits to the work site, and on the
basis of his/her on-site inspections, issuing written
reports to the PHA which shall include all observed
deficiencies. The Architect shall file a copy of the
report with the Contractor’s designated representative
at the site;

(2) Making modifications in drawings and technical
specifications and assisting the Contracting Officer in
the preparation of change orders and other contract
maodifications for issuance by the Contracting Officer;

(3) Reviewing and making recommendations with respect
to - (i) the Contractor’s construction progress
schedules; (ii) the Contractor’'s shop and detailed
drawings; (iii) the machinery, mechanical and other
equipment and materials or other articles proposed
for use by the Contractor; and, (iv) the Contractor’s
price breakdown and progress payment estimates;
and,

(4) Assisting in inspections, signing Certificates of
Completion, and making recommendations with
respect to acceptance of work completed under the
contract.

4. Other Contracts

The PHA may undertake or award other contracts for
additional work at or near the site of the work under this
contract. The Contractor shall fully cooperate with the
other contractors and with PHA employees and shall
carefully adapt scheduling and performing the work under
this contract to accommodate the additional work, heeding
any direction that may be provided by the Contracting
Officer. The Contractor shall not commit or permit any act
that will interfere with the performance of work by any
other contractor or by PHA employees

Construction Requirements
5. Pre-construction Conference and Notice to Proceed

(a) Within ten calendar days of contract execution, and prior
to the commencement of work, the Contractor shall
attend a preconstruction conference with representatives
of the PHA, its Architect, and other interested parties
convened by the PHA. The conference will serve to
acquaint the participants with the general plan of the
construction operation and all other requirements of the
contract. The PHA will provide the Contractor with the
date, time, and place of the conference.

(b) The contractor shall begin work upon receipt of a written
Notice to Proceed from the Contracting Officer or
designee. The Contractor shall not begin work prior to
receiving such notice.

6. Construction Progress Schedule

(a) The Contractor shall, within five days after the work

commences on the contract or another period of time
determined by the Contracting Officer, prepare and
submit to the Contracting Officer for approval three copies
of a practicable schedule showing the order in which the
Contractor proposes to perform the work, and the dates
on which the Contractor contemplates starting and
completing the several salient features of the work
(including acquiring labor, materials, and equipment). The
schedule shall be in the form of a progress chart of
suitable scale to indicate appropriately the percentage of
work scheduled for completion by any given date during
the period. If the Contractor fails to submit a schedule
within the time prescribed, the Contracting Officer may
withhold approval of progress payments or take other
remedies under the contract until the Contractor submits
the required schedule.

(b) The Contractor shall enter the actual progress on the

chart as required by the Contracting Officer, and
immediately deliver three copies of the annotated
schedule to the Contracting Officer. If the Contracting
Officer determines, upon the basis of inspection
conducted pursuant to the clause entitled Inspection and
Acceptance of Construction, herein that the Contractor is
not meeting the approved schedule, the Contractor shall
take steps necessary to improve its progress, including
those that may be required by the Contracting Officer,
without additional cost to the PHA. In this circumstance,
the Contracting Officer may require the Contractor to
increase the number of shifts, overtime operations, days
of work, and/or the amount of construction plant, and to
submit for approval any supplementary schedule or
schedules in chart form as the Contracting Officer deems
necessary to demonstrate how the approved rate of
progress will be regained.

(c) Failure of the Contractor to comply with the requirements

of the Contracting Officer under this clause shall be
grounds for a determination by the Contracting Officer that
the Contractor is not prosecuting the work with sufficient
diligence to ensure completion within the time

specified in the Contract. Upon making this

determination, the Contracting Officer may terminate the
Contractor’s right to proceed with the work, or any
separable part of it, in accordance with the Default clause
of this contract.

7. Site Investigation and Conditions Affecting the Work

(a) The Contractor acknowledges that it has taken steps

reasonably necessary to ascertain the nature and location
of the work, and that it has investigated and satisfied itself
as to the general and local conditions which can affect the
work or its cost, including but not limited to, (1) conditions
bearing upon transportation, disposal, handling, and
storage of materials; (2) the availability of labor, water,
electric power, and roads;(3) uncertainties of weather,
river stages, tides, or similar physical conditions at the
site; (4) the conformation and conditions of the ground;
and (5) the character of equipment and facilities needed
preliminary to and during work performance. The
Contractor also acknowledges that it has satisfied itself as
to the character, quality, and quantity of surface and
subsurface materials or obstacles to be encountered
insofar as this information is
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reasonably ascertainable from an inspection of the site,
including all exploratory work done by the PHA, as well
as from the drawings and specifications made a part of
this contract. Any failure of the Contractor to take the
actions described and acknowledged in this paragraph
will not relieve the Contractor from responsibility for
estimating properly the difficulty and cost of successfully
performing the work, or for proceeding to successfully
perform the work without additional expense to the PHA.

(b) The PHA assumes no responsibility for any conclusions
or interpretations made by the Contractor based on the
information made available by the PHA. Nor does the
PHA assume responsibility for any understanding
reached or representation made concerning conditions
which can affect the work by any of its officers or agents
before the execution of this contract, unless that
understanding or representation is expressly stated in
this contract.

8. Differing Site Conditions

(a) The Contractor shall promptly, and before the conditions
are disturbed, give a written notice to the Contracting
Officer of (1) subsurface or latent physical conditions at
the site which differ materially from those indicated in this
contract, or (2) unknown physical conditions at the
site(s), of an unusual nature, which differ materially from
those ordinarily encountered and generally recognized as
inhering in work of the character provided for in the
contract.

(b) The Contracting Officer shall investigate the site
conditions promptly after receiving the notice. Work shall
not proceed at the affected site, except at the
Contractor’s risk, until the Contracting Officer has
provided written instructions to the Contractor. If the
conditions do materially so differ and cause an increase
or decrease in the Contractor’'s cost of, or the time
required for, performing any part of the work under this
contract, whether or not changed as a result of the
conditions, the Contractor shall file a claim in writing to
the PHA within ten days after receipt of such instructions
and, in any event, before proceeding with the work. An
equitable adjustment in the contract price, the delivery
schedule, or both shall be made under this clause and
the contract modified in writing accordingly.

(c) No request by the Contractor for an equitable adjustment
to the contract under this clause shall be allowed, unless
the Contractor has given the written notice required,
provided, that the time prescribed in (a) above for giving
written notice may be extended by the Contracting
Officer.

(d) No request by the Contractor for an equitable adjustment
to the contract for differing site conditions shall be
allowed if made after final payment under this contract.

9. Specifications and Drawings for Construction

(a) The Contractor shall keep on the work site a copy of the
drawings and specifications and shall at all times give the
Contracting Officer access thereto. Anything mentioned
in the specifications and not shown on the drawings, or
shown on the drawings and not mentioned in the
specifications, shall be of like effect as if shown or
mentioned in both. In case of difference between
drawings and specifications, the specifications shall
govern. In case of discrepancy in the figures, in the
drawings, or in the specifications, the matter shall be

promptly submitted to the Contracting Officer, who shall
promptly make a determination in writing. Any adjustment
by the Contractor without such a determination shall be at
its own risk and expense. The Contracting Officer shall
furnish from time to time such detailed drawings and other
information as considered necessary, unless

otherwise provided.

(b) Wherever in the specifications or upon the drawings the

words “directed”, “required”, “ordered”, “designated”,
“prescribed”, or words of like import are used, it shall be
understood that the “direction”, “requirement”, “order”,
“designation”, or “prescription”, of the Contracting Officer
is intended and similarly the words “approved”,
“acceptable”, “satisfactory”, or words of like import shall
mean “approved by”, or “acceptable to™; ur- Satisfactory
to” the Contracting Officer, unless otherwise expressly
stated.

(c) Where “as shown” “as indicated”, “as detailed”, or
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of similar import are used, it shall be understood that the
reference is made to the drawings accompanying this
contract unless stated otherwise. The word “provided” as
used herein shall be understood to mean “provide
complete in place” that is “furnished and installed”.
“Shop drawings” means drawings, submitted to the PHA
by the Contractor, subcontractor, or any lower tier
subcontractor, showing in detail (1) the proposed
fabrication and assembly of structural elements and (2)
the installation (i.e., form, fit, and attachment details) of
materials of equipment. It includes drawings, diagrams,
layouts, schematics, descriptive literature, illustrations,
schedules, performance and test data, and similar
materials furnished by the Contractor to explain in detail
specific portions of the work required by the contract. The
PHA may duplicate, use, and disclose in any manner and
for any purpose shop drawings delivered under this
contract.

(e) If this contract requires shop drawings, the Contractor

shall coordinate all such drawings, and review them for
accuracy, completeness, and compliance with other
contract requirements and shall indicate its approval
thereon as evidence of such coordination and review.
Shop drawings submitted to the Contracting Officer
without evidence of the Contractor’s approval may be
returned for resubmission. The Contracting Officer will
indicate an approval or disapproval of the shop drawings
and if not approved as submitted shall indicate the PHA's
reasons therefore. Any work done before such approval
shall be at the Contractor’s risk. Approval by the
Contracting Officer shall not relieve the Contractor from
responsibility for any errors or omissions in such
drawings, nor from responsibility for c